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THE PHILOSOPHICAL RELEVANCE 
OF DECISION THEORY * 


1. Introduction. There is, I am sure, a sense in which any 
developed scientific theory has philosophical significance. It is 
equally clear that some scientific theories are of considerably more 
philosophical importance than others. For philosophy, quantum 
mechanics is more important than hydrodynamics, learning theory 
than social psychology, the theory of sets than topology, and so on. 
It is the primary point of the present paper to discuss the philo- 
sophical relevance or importance of decision theory, a theory I 
classify as a new branch of mathematical statistics and economics, 
with certain ramifications in psychology. I hope to be able to show 
that in its own way decision theory has the kind of primary rel- 
evance for philosophy that we associate with quantum mechanics 
or the theory of sets. 

To begin with, we may characterize the fundamental problem 
of decision theory in the following way. A person, or group of 
persons, is faced with several alternative courses of action. In 
most cases the decision maker will have only incomplete informa- 
tion about the true state of affairs and the consequences of each 
possible act. The problem is to choose an act that is optimal rela- 
tive to the information available and according to some definite 
criteria of optimality. 

In a very natural way, the most important branches of decision 
theory may be characterized by a 2 X 2 table as illustrated below. 
The left column is for the category of individual decisions and the 
right column for the category of group decisions. The first row is 
for the category of normative theory and the second for the cat- 
egory of descriptive theory. 


* This paper has been written in connection with research supported by the 
Group Psychology Branch of the Office of Naval Research under Contract NR 
171-034. To be presented in a symposium on ‘‘ Decision Theory and Its Philo- 
sophical Significance’’ at the fifty-eighth annual meeting of the American 
Philosophical Association, Eastern Division, December 28, 1961. 
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Rather than comment on the philosophical relevance of decision 
theory in general, I shall attempt to indicate what I think are the 
most interesting ramifications for philosophy of each of the quad- 
rants shown. The emphasis will be on normative theory. 


2. Individual Normative Theory. A common problem besetting 
both the theory of induction and moral philosophy is that of giving 
an adequate account of the concept of rationality. The normative 
theory of individual decision making has been concerned to ex- 
plicate the notion of rationality in what is, in some respects, a very 
thorough fashion. It would be rather absurd in this general paper 
to attempt to survey even a small fraction of the many substantial 
results, primarily of a technical nature, that have been achieved in 
the last two decades. There is, however, a central kind of difficulty 
that has arisen and that I think is of great philosophical importance. 

Let me begin in an indirect fashion by a comparison with the 
situation in the foundations of mathematics. As work on the 
arithmetization of analysis and the development of the theory of 
sets progressed in the nineteenth century, it seemed possible, at 
least for a short period, that the whole of mathematics could be 
derived from three simple postulates: the principle of abstraction, 
that is, that for any property there exists a set of elements having 
this property ; the principle of extensionality, that is, that two sets 
are identical just when they have the same members; and the axiom 
of choice. Mathematical work in the nineteenth century indicated 
that the theory of sets was a natural framework within which to 
construct the rest of mathematics. The intuitive and simple rea- 
sonableness of these three principles (with the possible exception 
of the axiom of choice) seemed overwhelming. 

The discovery of paradoxes derivable from the first two assump- 
tions by Burali-Forti, Russell, and others shook the foundations of 
mathematics to such an extent that a full recovery has not yet been 
made. But the discovery of the paradoxes has had an affect that 


1 This sketch is not meant to be historically exact. 
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has not been entirely negative. The many attempts, ranging from 
intuitionism to formalism, to put the foundations of mathematics 
on a secure basis have brought our understanding of the nature of 
mathematics to a new level of sophistication. Related negative 
results like the incompleteness theorems of Gédel have shown that 
what seemed to be immediate and obvious intuitions about even so 
restricted a branch of mathematics as elementary number theory 
are unreliable. 

Recent work in decision theory has shown in similar fashion that 
there is no simple coherent set of principles capable of precise state- 
ment that corresponds to naive ideas of rationality. Just as re- 
search in this century in the foundations of mathematics has shown 
that we do not yet know exactly what mathematics is, so the work 
in decision theory shows that we do not yet understand what we 
mean by rationality. I mean by this not merely that we have no 
adequate general definition of rationality, but that, even for highly 
restricted circumstances, it turns out to be extremely difficult to 
characterize what we intuitively would want to mean by a rational 
choice among alternative courses of action. To focus on a collec- 
tion of special situations and to attempt to characterize a rational 
strategy of choice for them is very similar and, in fact, closely 
related to an attempt to solve particular problems of induction 
without necessarily resolving ‘‘the’’ problem of induction. 

The formidable problems besetting the rational decision maker 
may be illustrated by considering the difficulty of formulating an 
adequate principle of choice for finite games against ‘‘nature.’’ 
Such games are special cases of the description given above of the 
general decision situation, although a wide variety of decision situa- 
tions may be mathematically represented as such finite games. The 
game may be represented by a matrix in which a player must choose 
a row and a column is chosen by nature. The entries in the matrix 
represent the payoff to the decision maker, when he chooses a row 
and nature chooses a column.—The metaphorical talk about nature 
should not mislead anyone. This is merely a way of referring to 
a situation in which a course of action must be taken against an 
opponent or in an objective situation about which there is no in- 
formation. The restriction to no information is not so severe as it 
may seem, for a situation in which partial information is incorpo- 
rated may be redefined to yield a game with no information—a 
familiar practice in the mathematical theory of decisions. The 
happy situation when the entries in some one row are for every 
column better than those for any other row presents no difficulties. 
We simply apply the sure-thing principle; i.e, we choose that 
clearly preferred row. Unfortunately this is the unusual situa- 
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tion, and this principle in itself is seldom selective of a unique 
course of action. 

The classical principle of indifference of Laplace states that 
when we have no information about the different possible states of 
nature (the columns of the game) we should assume that the prob- 
abilities of each are equal and then choose that row whose expecta- 
tion is maximal. The much more conservative minimax principle 
states that we should choose according to the hypothesis that we 
may expect the worst and thereby minimize our maximum loss. 
The minimax principle was first proposed by von Neumann as a 
sound principle of strategy in games against an intelligent oppo- 
nent. Its extension to games against nature as a fundamental 
principle of statistical decision theory was first made by Wald. A 
variety of other principles have been proposed. 

In view of the numerous suggestions that have been made, par- 
ticular interest may be attached to John Milnor’s analysis ? of what 
would seem to be the desirable characteristics of any rational prin- 
ciple of selection. His results, like those of Russell’s paradox for 
the foundations of set theory, yield an impossibility theorem. 
Briefly, Milnor proposes the following nine axioms for any fully 
acceptable principle of choice. First, the principle must order the 
alternative courses of action. Second, this ordering must be inde- 
pendent of the arbitrary ordering of the rows and columns of the 
matrix. Third, the principle must be compatible with the sure- 
thing principle mentioned earlier; that is, if one row dominates 
another row in every column, that first row must be preferred. 
Fourth, the principle must satisfy an obvious condition of con- 
tinuity. Fifth, the preference ordering of the courses of action 
must be unaffected by a linear change in all entries in the matrix. 
(This principle reflects the general result that the utility of con- 
sequences is measured only on an interval scale.) Sixth, the prin- 
ciple of choice must satisfy the condition of independence from 
irrelevant alternatives, namely that the ordering between old rows 
must not be changed by the addition to the game of a new row. 
The seventh axiom asserts that the principle must be invariant 
under a linear change of any column; in other words, the ordering 
among courses of action must not change if a constant is added to 
some column. Eighth, the ordering generated by the principle of 
choice must be indifferent to a column duplication; that is, the 
ordering must not change if a new column identical with some old 
column is added to the game. The ninth axiom asserts the require- 


2 *“Games against Nature,’’ in Decision Processes, edited by R. M. Thrall, 
C. H. Coombs, and R. L. Davis (New York, Wiley, 1954), pp. 49-59. 
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ment of convexity, which means simply that, if a row is equal to 
the average of two other rows judged equivalent in the preference 
ordering, then the first row must not be judged worse than the two 
equivalent rows of which it is an average. This axiom is sometimes 
described as asserting that the decision maker should not be pre}- 
udiced against randomization. 

None of the familiar criteria of rationality for the decision 
maker is compatible with all nine of these axioms. These nine 
axioms are obtained by extracting desirable properties of various 
criteria of rationality that have been proposed. Milnor shows, for 
example, that the Laplacean criterion is characterized by axioms 
1, 2, 3, 6, and 7 and the Wald minimax criterion by axioms 1, 2, 3, 
4,6, 8,and 9. The undesirable negative result is that no criterion 
satisfies all nine together. 

Closely related paradoxical results in confirmation theory sug- 
gest that the naive theory of rationality, like the naive theory of 
sets, cannot easily be systematically reconstructed in any simple 
and consistent fashion. 

Certain moral philosophers will undoubtedly be inclined to 
dismiss the kind of results I have been discussing as applicable only 
to the technica! problems that arise in the theory of induction. In 
their minds, the concept of rationality I have been discussing has 
little if any relevance to the concept of rationality that arises in 
moral theory. This I think is clearly a mistake, as the discussion 
in the next section is meant to show. 

Elsewhere * I have discussed the difficulties of characterizing 
the pure theory of rationality even when we accept a principle of 
choice, in this case the Bayesian principle that enjoins the decision 
maker to maximize his expected utility (the expectation being rela- 
tive to a subjective probability distribution on the possible states or 
strategies of nature). Roughly speaking, the pure theory permits 
no structural assumptions about the environment, but is intended 
rather to hold always and everywhere. An example of an axiom 
of the pure theory is the postulate that the preference relation on 
the set of acts is transitive. A typical structural axiom is the 
assumption that the decision maker can partition the set of states 
of nature as fine as he pleases in terms of probability, an assump- 
tion which seems to me irrelevant to the pure concept of making a 
rational decision. I shall not try to summarize the technical re- 
sults obtained, but only remark that they are all essentially nega- 


8 ‘Some Open Problems in the Foundations of Subjective Probability,’’ 
Information and Decision Processes, edited by R. E. Machol (New York, Wiley, 
1960), pp. 162-169. 
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tive and indicate the difficulties of axiomatizing even the simplest 
part of the pure theory of rationality. 

By concentrating on the difficulties facing the development of 
any adequate concept of rationality, I do not mean to imply that 
the philosophical significance of decision theory under the heading 
of individual normative theory is restricted entirely to negative 
results. The revival of subjective probability, for instance, within 
the framework of decision theory by L. J. Savage and others has 
already had and will undoubtedly have further repercussions in 
the foundations of the theory of probability. The simple relative- 
frequency theories of von Mises and Reichenbach are already be- 
ginning to seem old-fashioned. 

The development of utility theory within the general framework 
of decision theory has brought the kind of calculus envisioned long 
ago by Bentham to a high degree of technical perfection. It is 
unfortunate that the word ‘‘utility’’ is connected in most philos- 
ophers’ minds with hedonism. The formal calculus of utility de- 
veloped in recent decades is no more committed to a calculus of 
pleasure than to one of duty. The important intellectual contribu- 
tion of the hedonistic tradition has been the recognition that some 
principle of calculation is required for rational action in the face 
of partial or incomplete information. Some years ago Davidson, 
McKinsey, and I‘ attempted to show the close relations that exist 
between the measurement of utility and a formal theory of value. 
I shall not attempt here to restate the arguments we gave, but only 
reiterate my conviction that the recent formal theories of utility 
are as important for moral philosophy as are recent theories of 
subjective probability for the philosophical problems of induction. 


3. Group Normative Theory. In the table shown above three 
disciplines are listed in this quadrant: game theory, welfare eco- 
nomics, and political theory. The relations of game theory to the 
coneept of rationality as discussed in the preceding section are 
apparent and will not be considered in any detail here. Suffice it 
to say that one of the most satisfactory analyses of the concept of 
rationality exists for competitive games. This is the classical 
minimax theory of von Neumann already mentioned. 

In this section I should like to turn from the concept of rational- 
ity to the more specifically moral concept of justice. 

I have the impression that for many years the consideration of 
political theory by either philosophers or political scientists has 
been nearly identical with consideration of the history of political 


4‘‘Qutlines of a Formal Theory of Value, I,’’ Philosophy of Science, 22 
(1955): 140-160. 
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theory. It is my feeling that the newer welfare economics has 
broken out of its specific economic context and has already laid 
the foundations of a new approach to political theory. The central 
problem of welfare economics has been the Benthamite one of de- 
vising and analyzing a variety of schemes for the distribution of 
economic goods in the society. It has gradually come to be realized 
that the restriction to economic goods can be dropped and that the 
problem may be regarded as the more general one of setting social 
and political policy. It is assumed in this theoretical work that in 
some sense decisions reached reflect in an equitable and just manner 
the values and tastes of the members of the society. In fact, the 
preferences of the individuals making up the society are usually 
and somewhat unrealistically taken as given data. 

To indicate the kind of results that may be obtained by the 
methods of welfare economics, I should like to sketch another im- 
possibility theorem. This is due to Kenneth J. Arrow ° and is con- 
cerned with the existence of a just or equitable method of social 
decision. We suppose that there are a number of possible social 
states and that each member of the society has a preference order- 
ing for these states. The problem is to construct an intuitively 
reasonable social preference ordering from the given individual 
orderings. One simple proposal is, of course, the method of ma- 
jority decision. Social state A is preferred to social state B by the 
group as a whole if a majority of the members of the group prefer 
A to B, otherwise not. Just as in the case of the Laplacean prin- 
ciple of indifference or the minimax principle for choosing a 
strategy in games against nature, there are intuitively desirable 
axioms that are violated by the method of majority decision. 
Perhaps the easiest way to illustrate the difficulties is to describe 
the so-called paradox of voting. Suppose there are three issues 
A, B, C and three people voting on these issues. Let us assume 
that the first person prefers A to B to C, the second person prefers 
B to C to A, and the third person prefers C to A to B. The issues 
are voted on in pairs. It is easily checked that if the first choice 
is between A and B the selected issue will be C. If it is between A 
and C the outcome will be B, and if it is between B and C the out- 
come will be A. In other words, the outcome chosen is completely 
dependent in this symmetrical situation on the arbitrary choice of 
which issues are to be voted first. 

What Arrow has done is to proceed as Milnor did, namely, to 
write down reasonable axioms that any social decision method 
should satisfy and then to ask if indeed there exist any methods 


5 Social Choice and Individual Values (New York, Wiley, 1951). 
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satisfying the axioms. In essence his four axioms are the follow- 
ing. The first axiom postulates a positive association of social and 
individual values. In particular, if one alternative social state 
rises in the ordering of every individual without any other change 
in the orderings, it is natural to postulate that it rises or at least 
does not fall in the social ordering. The second axiom states the 
independence of irrelevant alternatives. The meaning of this pos- 
tulate is that if, for instance, a set of candidates is being considered 
for an office and the preferences of voters for these candidates are 
known, then the deletion of one candidate from the list will not 
affect the relative preferences for the other candidates. In think- 
ing about this postulate it is important to emphasize that strategic 
considerations are not being considered. We are concerned with 
the actual preferences of the group members and not with their 
behavioral use of a strategy in those situations where they feel 
their first choice could not possibly be elected. For instance, in 
the 1948 presidential election a strong states’ rights advocate might 
have preferred J. Strom Thurmond to Thomas E. Dewey, but, be- 
cause he felt that Thurmond did not have a chance, he may have 
voted for Dewey. It is this kind of strategic consideration that is 
being ignored in this postulate. The meaning of the postulate is 
that, if the states’ rights conservative preferred Thurmond to 
Dewey to Truman to Wallace, then if Dewey were no longer a 
candidate he would retain the same ordering of preferring Thur- 
mond to Truman to Wallace, and similarly the deletion of any one 
of the four candidates would not disturb the preference ordering 
for the remaining three, even though the deletion of one of the four 
might affect his voting behavior. The third axiom asserts that the 
social decision method is not to be imposed. A decision method is 
said to be imposed when there is some pair of alternative social 
states X and Y such that the community can never express its 
preference for Y over X no matter what the preferences of all the 
individuals concerned may be. The existence of outmoded taboos 
furnishes examples violating this condition. The fourth axiom 
asserts that the social decision method shall not be dictatorial ; that 
is, the preferences shall not simply correspond to those of some one 
individual in the social group. Unfortunately, Arrow is able to 
prove that, if there is any degree of variety in the individual pref- 
erence orderings, then there exists no social decision method satis- 
fying the four axioms stated 

The point I have been concerned to make here is that the Milnor 
and Arrow impossibility theorems are as philosophically relevant 
to the foundations of the concepts of rationality and justice as are 
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the paradoxes of set theory for the foundations of mathematics. 
These impossibility theorems demonstrate that our naive intuitions 
about rationality and justice cannot be counted upon to yield a 
coherent and consistent theory. 


4. Descriptive Theory. Perforce the descriptive or behavior- 
istic theory has less direct relevance to philosophical problems than 
the normative theory, but there is one particularly important point 
I should like to describe in the brief space remaining. There are 
a rapidly increasing number of experimental studies of the actual 
decision behavior of human beings. Studies have been made of 
value choices, of actual inductive behavior, and of behavior in com- 
petitive or cooperative game contexts. The literature is too large 
to review here, but an important general conclusion seems to be 
that actual behavior deviates rather sharply from the normative 
models, even in the case of strictly competitive games. On the 
other hand, the behavior of experimental subjects in many cases 
corresponds well with quantitative predictions derived from learn- 
ing theory formulated in terms of stimulus sampling and con- 
ditioning.® 

Stimulus-sampling learning theory was first given a quantita- 
tive formulation in 1950 by the psychologist W. K. Estes. It has 
since been developed by a number of investigators. In a highly 
simplified form, the basic ideas run as follows. The organism is 
presented with a sequence of trials, on each of which he makes a 
response that is one of several possible choices. In any particular 
setup it is assumed that there is a set of stimuli from which the 
organism draws a sample at the beginning of each trial. It is 
assumed that on each trial each stimulus is conditioned to at most 
one response. The probability of making a given response on any 
trial is postulated to be simply the proportion of sampled stimuli 
conditioned to that response, unless there are no conditioned stimuli 
in the sample, in which case there is a ‘‘guessing’’ probability for 
each response. Learning takes place by the following mechanism. 
At the end of a trial a reinforcing event oceurs which identifies that 
one of the possible responses which was correct. With some fixed 
probability the sampled stimuli become conditioned to this response 
if they are not already, and the organism begins another trial in a 
new state of conditioning. 

Independent of the question of empirical adequacy in predicting 
actual choice behavior, behavioral scientists have more general 


6 A number of experiments of this sort are reported in the book by Richard 
C. Atkinson and me, Markov Learning Models for Multiperson Interactions 
(Stanford: Univ. Press, 1960). 
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reasons for preferring a learning theory (like the stimulus-sampling 
variety just sketched) to decision theory. To the experimental 
psychologist, the static character of the concepts of subjective prob- 
ability and utility is suspect, and these two concepts are the central 
concepts of decision theory. The psychologist resists accepting 
them as basic or primitive concepts of behavior. Ideally, what he 
desires is a dynamic theory of the inherent or environmental factors 
determining the acquisition of a particular set of beliefs or values. 
If these factors can be identified and their theory developed, the 
concepts of probability and utility become otiose in one sense. I 
have recently tried to show how stimulus-sampling learning theory 
provides the beginnings of such a development.’ The philosophical 
interest of the behavioristic approach lies in the possibility of con- 
structing a more realistic framework than the static one of decision 
theory for discussing the normative theory of choice. This is not 
to say that the distinction between normative and descriptive ques- 
tions™is to be abolished. It is rather that the more detailed and 
fundamental behavioral theory opens up the possibility of analyz- 
ing normative questions at a deeper conceptual level, but this is a 
matter that cannot be explored here. 


PatTrRIcK SUPPES 
STANFORD UNIVERSITY 


DECISION THEORY AND CONFIRMATION * 


I 


This paper explores the possibilities of extending the applicabil- 
ity of decision theory from the domain of inductive behavior ? 
(where the problem is to formulate criteria for deciding what to 
do when the decision maker is uncertain about the state of affairs 
under which he is operating) into the domain of inductive inference 
(where the problem is to formulate criteria for accepting and re- 
jecting hypotheses when the available evidence does not entail the 
truth or falsity of any of the hypotheses being considered ).? 

Several authors writing on induction would reject this problem 


7 ‘*Behavioristie Foundations of Utility,’’ Econometrica, 29 (1961): 1-17. 

* To be presented in a symposium on ‘‘ Decision Theory and Its Philosoph- 
ical Significance’’ at the fifty-eight annual meeting of the American Philo- 
sophical Association, Eastern Division, December 28, 1961. 

1 Whether decision theory is applicable to the problems it is designed to 
handle will not be considered. 

2The problem of inductive inference that is being discussed here pre- 
supposes that we know what the relevant potential answers to a given question 
are and what is to count as relevant evidence in choosing among these answers 
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as question begging. According to what will be called a ‘‘behav- 
ioralist’’ point of view,’ if scientists qua scientists accept hypotheses 
at all they do so in a sense that equates accepting a hypothesis H 
with acting on the basis of H relative to a practical objective O. 
Consequently, the problem of inductive inference is not relevant 
to an understanding of science, and the importance of decision 
theory to the logie of science stands or falls with its applicability 
to inductive behavior.* 

The radical departure enforced by the behavioralist approach 
from what might be considered a common-sense view of science is 
often defended by an appeal to recent developments in the founda- 
tions of statistical inference. Since the time of Neyman and Pear- 
son more and more of the fundamental work in statistics has been 
developed with an eye to practical decision problems, and much of 
the value of decision theory, according to the testimony of authors 
on the subject,® is to be found in its use as a critical tool for sys- 
tematically evaluating various types of statistical methods. How- 
ever, some statistical procedures (e.g., the Neyman-Pearson criteria 
for testing hypotheses) that have a decision-theoretic justification 
are allegedly employed in the natural and social sciences in situa- 


8 The term ‘‘behavioralism’’ is borrowed from L. J. Savage, The Founda- 
tions of Statistics (New York: Wiley, 1954), especially pp. 159-162. Savage’s 
use of the term suffers from ambiguity. Sometimes behavioralism is the point 
of view that advocates couching principles of both inductive behavior and 
inductive inference in the same language (that of decision theory). Sometimes 
it is the much stronger point of view which contends that all inductive infer- 
ence is concerned with practical decision making under risk or uncertainty. 
One of the theses of this paper is that behavioralism in the first sense does 
not entail behavioralism in the second sense. In the discussion that follows, 
‘*behavioralism’’ will be used in the second sense. Behavioralist analyses of 
belief are not to be confused with behaviorist analyses. The former type of 
analysis is only a species of the latter. 

¢ The behavioralist viewpoint has presented itself in two versions: (1) the 
decision-maker conception of the scientist, according to which the scientist does 
accept and reject hypotheses, but only in a behavioral sense [Presentations of 
this view are to be found in C. W. Churchman, Theory of Experimental Infer- 
ence (New York: Macmillan, 1948), chs. XIV and XV, and ‘‘Science and 
Decision Making,’’ Philosophy of Science, 38 (1956): 248; and R. Rudner, 
‘*The Scientist qua Scientist Makes Value Judgements,’’ Philosophy of Science, 
30 (1953) : 2-3]; and (2) the guidance-counselor conception, according to which 
the scientist neither accepts nor rejects hypotheses in any sense, behavioral or 
nonbehavioral, but only assigns degrees of confirmation to hypotheses which 
may be of use to the practical decision maker [Representatives of this view are 
R. Carnap, Logical Foundations of Probability (Chicago: Univ. of Chicago 
Press, 1950), pp. 241-270, and R. C. Jeffrey, ‘‘ Valuation and Acceptance of 
Scientific Hypotheses,’’ Philosophy of Science, $8 (1956), 245]. 

5 See, for example, D. Blackwell and M. A. Girshick, Theory of Games and 
Statistical Decisions (New York: Wiley, 1954), p. vii. 
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tions where prima facie the scientist is concerned to accept or reject 
hypotheses in a nonbehavioral sense. On the assumption (which 
will not be questioned here) that these procedures are legitimately 
applied in such cases, the behavioralist can maintain (and some 
behavioralists at least tacitly have maintained) that appearances 
are deceiving and that ‘‘accept a hypothesis’’ should be analyzed 
in behavioral fashion. 

The behavioralist approach may not, however, be the only view 
capable of defending the applicability of statistical decision theory 
in the natural and social sciences. It might be possible to reinter- 
pret the formal language of decision theory in a manner that 
permits the use of this formal language in stating criteria for 
deciding what to believe (i.e., accept as true) in the face of un- 
certainty, without reducing belief to action relative to practical 
objectives. If such a program could be carried out (at least for 
those cases where decision-theoretic procedures seem to be appli- 
cable in the sciences), it would not only undereut the strongest 
argument in favor of behavioralism but would indicate the way in 
which the formal apparatus of decision theory might be applied in 
the domain of inductive inference both statistical and nonstatistical. 
In the rest of this paper, some of the difficulties facing such a pro- 
gram will be explored. 


IT 


The case for behavioralism is based largely on the observation 
that the best decision to make relative to a practical objective in 
the face of uncertainty depends not only upon judgments of the 
probability of success associated with each available option but also 
upon the value or utility attached to successful outcomes and to 
failure. As an illustration, let us consider an application of the 
Bayes method (the method of maximizing expected utility) to a 
practical decision problem. 

Let us assume that the United States government is anxious to 
depose Castro and is contemplating two policies: A,—Send an in- 
vasion force consisting of anti-Castro forces ; and A,—Don’t partic- 
ipate in any way in an armed intervention, but provide whatever 
support one can to rebel groups inside Cuba to bring about a pop- 
ular uprising. Let us also suppose that A, will eventuate in the 
downfall of Castro if there is a popular uprising (H,) but will 
result in total failure and international loss of face for the United 
States if an uprising does not occur (H,). A,, on the other hand, 
will not in any event produce the downfall of Castro but will, if 
H, obtains, result in increased support for the anti-Castro position 
of the United States on the part of Latin America and, if H, ob- 
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tains, result in maintenance of status quo. The United States 
government might rank its preferences for the four possible out- 
comes (A,,H;) as follows : (A,,H,), (A,,H,), (A,,H,), (A,, H,). 
Let us assume that these preferences can be expressed by associat- 
ing numerical utilities with each of the outcomes as follows: 1, 0.9, 
0.5, 0. If we know the probabilities * of H, and H, relative to the 
available evidence (we shall call these p and 1 — p, respectively), 
we can then compute the expected utility of A, and A,.’ The ex- 
pectation of A, will be p, and that of A, will be 0.9p + 0.5(1 — p). 
The Bayes method recommends adopting the policy that yields the 
maximum expected utility. Hence, for A, to be adopted, p should 
be greater than %; if p = %, either option is legitimate; and if 
p < %, A, should be adopted. 

The relevance of the government’s preference patterns to a 
Bayes solution of its decision problem is not surprising. Under 
the circumstances described, the government is called upon to decide 
what to do in the face of uncertainty. In such situations, values, 
preferences, etc., must of course be taken into account. However, 
values are relevant in applications of the Bayes method even when 
such applications are to cases where investigators are called upon 
to decide what is true. An investigator is required to make some 
assessment of the degree to which he finds correct answers desirable 
and mistakes repugnant. A natural way to account for the need 
for such value judgments is to adopt the behavioralist analysis of 
belief and to treat the problem of deciding what to believe as if it 
were an instance of the problem of deciding what to do in order to 
realize some practical objective. 

The case for behavioralism contained in this argument is not 
overwhelming. Even a nonbehavioralist can concede that a scien- 
tist makes value judgments in deciding what to accept as true. 
The scientist has, in virtue of his commitment to standards of 
scientific inference, obligated himself to obey certain norms. It is 
at least possible that his commitment to these norms obligates him 
to assign utilities to the possible correct answers and mistakes 
according to a standard procedure that is independent of his per- 


6 The only assumptions we shall make about the meaning of probability are 
that probability is a measure satisfying conditions of some familiar probability 
calculus and that it is considered appropriate to ask about the probability of 
a hypothesis relative to available evidence. 

TIf uy is the utility of the result of adopting policy A, when H, is true 
and p, is the probability of H,, the expected gain of 4A, is Dp,u,, (where 

7 


=p,=1). Current theories of rational preference and decision are so con- 


structed as to entail the result that a rational decision maker will prefer the 
option yielding the maximum expected gain. 
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sonal goals and those of any community whose interests he serves. 

This retort cannot be considered successful until the manner in 
which scientists are obligated to weight correct answers and mis- 
takes is more closely investigated. A consideration of some of the 
problems arising in the course of such an investigation suggests the 
second argument available to advocates of behavioralism. 

In a certain country, three candidates C,, C,, and C, are run- 
ning for a single political office. A political forecaster is called 
upon to predict the outcome of the election. He knows that the 
probabilities of each of the candidates’ winning are 0.4, 0.3, and 0.3, 
respectively. The forecaster is interested only in making a correct 
prediction. He, therefore, prizes all potentially correct answers 
equally and dislikes all potential mistakes with the same intensity. 
Hence, we can assign the utility 1 to each possible correct answer 
and 0 to each mistake. The expectation of gain resulting from the 
prediction that C, will win will equal the probability of his winning. 
Therefore, the forecaster should predict that C, will win. 

Another forecaster in the same country is called upon to make 
a somewhat different prediction. He is asked whether candidate 
C, will win or will not win. The evidence and hence the probabil- 
ity that C, will win remain the same as before. Consequently, the 
expectation of the prediction that he will win also remains the same 
as before—namely, 0.4. But predicting that C, will not win has 
an expectation of 0.6. Hence, the forecaster should predict that 
C, will not win. 

Thus, two individuals with the same evidence and the same 
probability assignments seem capable of disagreeing about the truth 
value of a given proposition on rational grounds. This situation 
does not seem credible from a nonbehavioralist point of view; for 
no nonarbitrary method of adjudicating the dispute or explaining 
it away seems available. The behavioralist, on the other hand, need 
not be troubled. He would interpret the expressions ‘‘accepting 
the hypothesis that C, will win’’ and ‘‘rejecting the hypothesis that 
C, will win’’ differently for the two decision problems. 

This difficulty can be partially eliminated by rejecting the 
assumption that correct answers (mistakes) are to be treated on a 
par. Scientists do not always seek the truth and nothing but the 
truth. To be sure, they prefer true answers to false ones. How- 
ever, when seeking explanations they prefer true answers that are 
simple to true answers that are relatively complex. Such a solu- 
tion is not entirely adequate for the following reasons: (1) even if 
different correct answers (mistakes) are weighted differently, situa- 
tions analogous to that just described can arise; (2) some of the 
applications of statistical methods in the natural and social sciences 
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constitute the best prima facie examples of attempts to replace 
doubt by true belief in a nonbehavioral sense, and these applica- 
tions also seem to be examples of quests for the truth and nothing 
but the truth. If appearances are deceiving in these cases, much 
of the initial plausibility of the nonbehavioralist approach is lost. 
(3) If a scientist cannot seek the truth and nothing but the truth 
in a nonbehavioralist sense, it does not seem reasonable to suppose 
that he can seek answers (in a nonbehavioral sense) that are true 
and have other desirable properties such as simplicity as well. 

Thus, in order to render a nonbehavioral decision-theoretic ap- 
proach to scientific inference plausible, it must be shown that from 
a decision-theoretic point of view scientists can seek the truth and 
nothing but the truth—i.e., treat all correct answers (mistakes) 
on a par. 

Such a demonstration is indeed possible. If the questions put 
to the forecasters are the result of an interest in the truth and 
nothing but the truth, both forecasters must be allowed an addi- 
tional option—suspension of judgment; for it must be conceded 
that the available evidence may not warrant making any prediction 
at all. The possible outcomes of suspending judgment (getting no 
answer) must be assigned a utility. (We shall assume that the 
utility is the same no matter which hypothesis is true.) This util- 
ity reflects the ‘‘degree of caution’’ exercised by the forecasters. 
If the forecasters are obligated to exercise degrees of caution greater 
than 14, it will be impossible for one of them rationally to accept 
a hypothesis and the other to reject it on the basis of the same 
evidence. This solution can be made to work for all applications 
of the Bayes method to the problem of replacing doubt by true 
belief in a nonbehavioral sense.* 


8 If the degree of caution exercised by both forecasters is between 0.5 and 
0.6, the first forecaster will suspend judgment, but the second will predict that 
C, will not win. This consequence is not disastrous to the nonbehavioral point 
of view. Provided that certain plausible restrictions are imposed, it leads to 
no violations of laws of logic. Moreover, the difference between the results 
obtained by the two pundits can be explained. Since the first forecaster can 
choose among a larger number of answers, the ‘‘average’’ precision of the 
answers available to him is greater than that of the answers available to the 
second forecaster. We expect that, when relatively precise answers to a given 
question are sought, the chances of obtaining an answer will be reduced. 

The option of suspending judgment is not to be confused with the option 
of acquiring more evidence as this is understood in sequential analysis. In 
Wald’s terminology, suspension of judgment is to be construed as a terminal 
decision. When we decide to suspend judgment we often continue to look for 
new evidence to serve as a basis for a new choice. However, we do not always 
do so. Hence, the decision to suspend judgment should be distinguished from 
the decision to hunt for more evidence. 
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The argument outlined above is designed to show that the for- 
mulation of principles of inductive inference in terms of the Bayes 
method does not require a reduction of inductive inference to in- 
ductive behavior. More generally, it suggests a way in which a 
conceptual scheme devised for stating criteria for deciding what to 
do in the face of risk or uncertainty might be extrapolated to the 
case of deciding what to believe, without reducing belief to action 
relative to practical objectives. 

The word ‘‘suggests’’ is appropriate here. In the first place, 
the argument presupposes that scientists can and should have goals 
such as seeking the truth and nothing but the truth, seeking true 
explanations, etc., which can be distinguished from practical goals, 
that accepting a hypothesis (in a nonbehavioral sense) is acting on 
the basis of a hypothesis relative to one of these ‘‘theoretical’’ goals, 
and that the outcomes of choices among these ‘‘acts’’ can intelligi- 
bly be ranked with respect to their value relative to these theoretical 
goals. An adequate assessment of the relevance of a nonbehavioral, 
decision-theoretic approach to inductive inference requires that 
these assumptions be clarified and subjected to critical scrutiny. 
Furthermore, the preceding discussion has been restricted to a 
consideration of the Bayes method. Since knowledge of a priori 
probabilities and utilities needed for the application of the Bayesian 
approach is rarely available in real-life decision problems of either 
the practical or cognitive variety, the present applications of this 
approach are of minimal significance, and its importance for a 
future theory of decision remains speculative. Consequently, a 
thoroughgoing examination of the relevance of decision theory for 
inductive inference requires consideration of: (1) other decision 
and statistical decision procedures (e.g., minimax loss and regret, 
Hurwicz pessimism-optimism index, the Neyman-Pearson approach 
to hypothesis testing, ete.) ; (2) their present and potential applica- 
bility to inductive behavior and inductive inference; and (3) the 
implications of their applicability (or the absence thereof) for the 
controversy between behavioralists and nonbehavioralists. The 
suggestion mentioned above amounts, therefore, to a recommenda- 
tion that no application of a decision-theoretic procedure to the 
problem of deciding what to believe should require a behavioral 
analysis of belief and also to a tentative claim that no present or 
future application of such procedures to prima facie cases of induc- 
tive inference does or will (if that application is or will be con- 
sidered scientifically legitimate) require such an analysis.° 

® It should be clear that in this paper principles of inductive inference are 


taken to be normative. However, the discussion is intended to be relevant to 
consideration both of proposals as to what the norms of scientific inference 
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Ill 


In spite of the caveat previously given against considering the 
Bayes method to be applicable at present to the problem of deciding 
either what to do or what to believe, attempts continue to be made 
to construct measures of probability that will render its use feasible. 
Consequently, speculation about the potentialities of the Bayes 
method as a means of providing criteria for deciding what to accept 
as true on the basis of given evidence is not entirely out of order. 
In particular, it might be appropriate to consider the kinds of 
‘‘epistemic utilities’ *° that should be assigned when scientists are 
not seeking the truth and nothing but the truth but are interested 
in truth together with explanatory power, content, simplicity, and 
other desiderata. 

The brief discussion in this section will attempt to realize two 
objectives. The Bayesian approach will be employed in a critique 
of rules for accepting hypotheses that are based on nonprobabilistic 
measures of confirmation—in particular on K. Popper’s ‘‘ degree 
of corroboration.’’ The results of this discussion will then be used 
to raise difficulties with attempts to construct epistemic utility as- 
signments for cases where desiderata other than truth are relevant. 

According to Popper, ‘‘. . . the doctrine that degree of cor- 
roboration or acceptability cannot be a probability is one of the 
most interesting findings of the philosophy of knowledge.’’ ™ 
Whatever the merits of Popper’s claim might be, corroboration 
cannot act as a substitute for probability in applications of the 
Bayes method to deciding either how to act or what to believe. 

What role can corroboration play in either inductive behavior 
or inductive inference? There is no visible way in which Popper’s 
measure could be used to formulate criteria for practical decision 
making. Furthermore, scientists cannot seriously be held to be 
interested in merely assigning degrees of corroboration to hypoth- 
eses relative to available evidence; for this position lacks even the 


should be and of claims as to what the norms implicitly accepted by the scien- 
tific community are. Consequently, except in the sentence to which this note 
refers, little care has been taken to distinguish between the two. 

10 The term ‘‘epistemic utilities’’ is used by Carl Hempel in ‘‘ Inductive 
Inconsistencies,’’ Synthese, 4 (1960): 465. Professor Hempel considers using 
the Bayes method as a method for generating rules for accepting hypotheses. 
Space does not permit a detailed consideration of his paper, which the author 
did not see until after the first draft of this paper was written. However, 
see footnote 15. 

11K. Popper, The Logic of Scientific Discovery (London: Hutchinson, 
1959), p. 394. Popper’s treatment of corroboration is found in ch. X and 
appendix ix of this work. 
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merits of the Carnap-Jeffrey guidance-counselor view.’* If a sci- 
entist merely assigns probabilities to hypotheses on the basis of 
available evidence, at least his contribution has value for practical 
decision making. Assigning degrees of corroboration, however, 
makes no such contribution. The upshot is that, no matter how 
well Popper’s various measures of corroboration satisfy his de- 
siderata for explications of a presystematic usage of ‘‘confirma- 
tion,’’ his measures are of dubious value unless they can be used 
in formulating decision procedures for accepting and rejecting 
hypotheses. 

Although Popper does not address himself directly to this issue 
in the manner in which it has just been stated, various passages in 
his writings indicate that he does believe that measures of corrobor- 
ation can be used to decide what hypotheses to accept as true.** 
Moreover, he seems to have proposed a decision rule for those 
situations where the corroboration of competing hypotheses is com- 
parable; i.e.: choose that hypothesis which has the highest degree 
of corroboration relative to the available evidence. 

This recommendation cannot be adopted without some justifica- 
tion. Unfortunately, Popper fails to provide an adequate ra- 
tionale. To point out that his measures of corroboration satisfy 
his conditions of adequacy is merely to postpone justification. 
Popper may have explicated the notion of confirmation that he has 
in mind, but why should this entitle us to adopt his decision rule? 
Moreover, an appeal to Popper’s anti-inductivist conception of 
scientific inference is only partial justification. According to 
Popper, scientists prefer propositions and systems of propositions 
that are highly falsifiable to those which are relatively vacuous. 
Even if this contention is conceded to him, we still lack a clear 
indication of his reasons for supposing that the manner in which 
these predelictions contribute to the measure of corroboration war- 
rants our following his decision rule. To be sure, knowledge of the 
manner in which scientists qua scientists weight the importance of 
hypotheses may be an ingredient in the defense of a proposed de- 


12 See footnote 4. 

13 Ibid., p. 399. Popper would undoubtedly balk at saying that measures 
of corroboration can be employed in deciding what to accept as true (ibid., 
pp. 415 and 418-419). He seems to restrict the use of ‘‘accept as true’’ to 
cases where we seek the truth and nothing but the truth. Popper denies that 
scientists are engaged in such quests. Instead they seek highly falsifiable 
hypotheses that are also true. According to the usage adopted in this paper, 
if a scientist accepts a hypothesis in a search for propositions having other 
desirable properties in addition to truth, he accepts the hypothesis as true. 


Thus, I do not believe that this account does any serious injustice to Popper’s 
position. 
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cision rule. Such information would have to be supplemented, 
however, by some theory of rational preference and decision that 
would be applicable to the scientist’s methcd of weighting his 
hypotheses and would justify the decision rule. 

One possible way to meet this requirement is to construe C(h,e) 
(the degree of corroboration of h given e) as the expected gain 
from accepting A as true given e. According to this interpretation, 
Popper’s decision rule would recommend adoption of a Bayes 
strategy—i.e., would recommend our maximizing expected utility 
for a given probability distribution over h and the alternatives to 
it and for a given utility function over the various correct answers 
and mistakes. The success of this justification of Popper’s decision 
rule will depend upon whether an analysis of degree of corrobora- 
tion into a measure of expected gain will generate a probability 
distribution and utility function that satisfy conditions for rational 
preference sufficient to support the rationality of the Bayes method. 
In addition, the utility function will have to satisfy requirements 
imposed upon investigators interested in replacing doubt by true 
belief. For example, we should expect that utilities assigned to 
correct answers would be at least as great as those assigned to 
mistakes. Finally, if Popper’s rule is to be consonant with his 
general philosophical position, the utility function should assign 
greater weight to highly falsifiable hypotheses than to relatively 
vacuous ones. 

One difficulty with determining whether Popper’s decision rule 
can be successfully defended in the manner just indicated is the 
availability of many possible analyses of C(h,e) into a measure of 
expected gain. Hence we are confronted with the problem of find- 
ing at least one utility function that will satisfy the kinds of con- 
ditions alluded to above or of presenting a general proof of the 
impossibility of generating such a utility function from C(h,e). 

Space does not permit a detailed discussion of the results that 
have been obtained from pursuing this line of reasoning. However, 
there are some grounds for doubting the adequacy of Popper’s 
decision rule. All utility functions that can be generated from 
possible analyses of C(h,e) into a measure of expected gain require 
that the utilities assigned to the outcome of accepting h when it is 
true and to the outcome of accepting h when it is false vary with 
P(h,e)—the probability of h given e. This amounts to saying that 
scientists change their preferences for the various possible correct 
answers and mistakes with changes in the evidence. However, 
these modern theories of utility which are capable of justifying the 
use of the Bayes method require that a decision maker be able to 
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hold his preference patterns constant over variations in the chances 
of his attaining the various outcomes available to him.** If such 
chances are measured by logical probabilities (as they must be in 
order for our approach to Popper’s decision rule to work), no 
utility function generated by C(h,e) will meet the proviso. 

The outcome of this brief discussion is that, even if Popper’s 
anti-inductivism is accepted without question, grave doubts can be 
cast upon the importance of his measure of corroboration in a 
theory of scientific inference. The only way in which it might be 
salvaged would be either to find some other plausible decision pro- 
cedure to which Popper’s rule could be reduced or to find some 
theory of rational preference that would support the Bayes method 
without precluding utility functions of the sort that are generated 
by C(zx,y). In the absence of any suggestions as to how these 
alternatives are to be pursued, the case for adopting Popper’s 
decision rule must be considered, at least for the time being, to 
have failed. 

The failure of this attempt to reduce Popper’s decision rule to 
a Bayes strategy is not a comment about Popper alone. Any use 
of the Bayes method to formulate rules of inductive inference in 
cases where the scientist is interested in explanatory power, sim- 
plicity, ete., as well as truth will face the same difficulty. If the 
probabilities associated with the hypotheses are logical probabilities 
and if epistemic-utility assignments must satisfy conditions similar 
to those laid down by von Neumann and Morgenstern (with logical 
probabilities replacing statistical probabilities), these utilities can- 
not change with the evidence. This means that if simplicity and 
explanatory power are relative to evidence, they cannot be used in 
determining utility assignments (provided the above-mentioned 
conditions are fulfilled).15 Whether a Bayesian approach to in- 
ductive inference can be salvaged from this difficulty (as well as 


14 The von Neumann-Morgenstern theory of utility requires that a decision 
maker have a preference pattern not only for the possible outcomes of the 
options open to him but also for gambles where pairs of these outcomes are the 
stakes. It is assumed that the utilities assigned to two outcomes a and b are 
not altered when the decision maker compares his preference for the alternative 
of having outcome c for certain and that of having a with probability p and b 
with probability 1— p. 

15 Hempel (op. cit., pp. 465-466) proposes the following procedure for 
assigning epistemic utilities in certain kinds of scientific decision problems: 
To the outcome, of accepting h when h is true assign k-m(hVe)/m(e), where k 
is a positive constant and m(a) is a measure of the content of the proposition =. 
To the outcome of accepting h when h is false assign the negative of this value. 
Since e is the available evidence, Hempel’s procedure satisfies the requirements 
that generate the difficulty described above. 
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from the more familiar obstacles confronting it) remains an open 
question. 


Isaac LEvi 
WESTERN RESERVE UNIVERSITY 


THE PROBLEM OF EXISTENCE IN CONSTITUTIVE 
PHENOMENOLOGY * 


N this paper the term ‘‘phenomenology’’ will be used to refer 

to Husserl’s constitutive phenomenology and not to later philo- 
sophical trends, which, whatever their kinship with Husserl’s 
phenomenology, have developed in somewhat different directions. 
First, a brief sketch of the fundamental principles of phenomenol- 
ogy with special regard to the problem of existence will be pre- 
sented. Next, the terms will be set forth in which ontological 
problems can be treated in phenomenology. Last, two ontological 
theses will be submitted. 


I 


Problems regarding being and existence have concerned phe- 
nomenology since its beginnings. As early as in Logische Unter- 


suchungen, Husserl’s interest in these problems is manifest. There 
he raises the question of the ontological status of ‘‘general objects’’ 
(universals), meanings, concatenations of meanings, numbers, and 
other ideal entities. Ascribing to them an ontological status of 
their own, Husserl refuses to conceive of existence at large after 
the model of two special types of existence and modes of being: 
the one particular to material things, the other to psychological 
acts and events as interpreted in the empiricist tradition. Onto- 
logical interests prevail still more in Ideas, the key work of con- 
stitutive phenomenology. This prevalence appears not only in 
Husserl’s conception of formal and material ontologies and his 
notion of regional ontologies but also, and mainly, in the very goal 
that he set for constitutive phenomenology and to which he devoted 
all his subsequent philosophical endeavors. 

One may formulate this goal as to give an account of objects of 
every description (perceptual material things; cultural objects or 
objects of value like tools, books, and the like; constructs of science; 
ideal entities of any sort; and so on) and of objectivity in every 
conceivable sense in subjective terms, that is to say, in terms of acts 

* To be presented in a symposium on ‘‘ Phenomenology’? at the fifty-eighth 


annual meeting of the American Philosophical Association, Eastern Division, 
December 29, 1961. 





626 THE JOURNAL OF PHILOSOPHY 


of consciousness. Objects (this term is to be understood in the 
largest and most comprehensive sense) appear to us through acts of 
consciousness and especially through systematically organized con- 
catenations and groupings of such acts. Through systematically 
concatenated acts, objects present themselves to us as those which 
they are for us, as what we take and accept them for in our several 
mental activities—practical, theoretical, artistic, and the like. 
Through acts of consciousness, objects not only exhibit their 
qualities and properties but also reveal themselves as real or 
existent; they present themselves as existing in a certain specific 
mode, viz., that mode which is characteristic of and peculiar to a 
certain order of existence and in which objects must exist if they 
are to pertain to that order under consideration. 

It must be noted that the converse is also true. We have no 
way of access to objects, beings, objectivity, or existence other than 
through acts of consciousness and experience—the term ‘‘experi- 
ience’’ like the term ‘‘object,’’ being understood in the broadest 
sense and by no means confined, as traditional empiricism has it, 
to the presence of sense data. Whatever object we consider is for 
us what it is experienced as. It refers to an organized and sys- 
tematized multiplicity of acts and processes of consciousness, or, 
more appropriately expressed, to an intertexture of such acts and 
processes. Some of these acts play a privileged role, those, namely, 
which function as primordial apprehensions and genuine presenta- 
tions of their objects. In the case of real things pertaining to the 
external world, this privileged role is played by acts of perception 
in contradistinction to acts of memory, expectation, mere repre- 
sentation, and the like. As far as their cognitive or presentational 
function is concerned, the latter acts may be characterized as 
‘*derivative’’ in comparison with perception. 

Raising ontological problems, therefore, means, on phenomeno- 
logical grounds, embarking upon investigations of acts of conscious- 
ness, especially the privileged acts of genuine apprehension, through 
which the object in question presents itself as existing and from 
which it derives the specific meaning of its existence. There ob- 
tains a thoroughgoing strict correlation between objects and inter- 
textures of acts of consciousness, so that Husserl speaks of an 
‘‘equivalent of consciousness’’ with respect to every object. 


Sketchy and superficial though the preceding outline of con- 
stitutive phenomenology certainly is, it suffices, perhaps, to show 
that, if Husserl and those who follow him engage in detailed, 
painstaking, and sometimes even minute descriptions and analyses 
of both consciousness in general and special classes of acts— 
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perception, imagination, abstraction, ete.—they do so for the very 
sake of an ultimate clarification and account of objectivity. Con- 
sciousness is the subject matter of phenomenology and even its 
exclusive subject matter. However, consciousness commands a 
paramount interest just as the universal and only medium of 
access to objects. In phenomenology, consciousness is throughout 
considered in this light, that is, under the aspect of its presenta- 
tional function. This appears most clearly in the theory of the 
intentionality of consciousness, a theory of such fundamental im- 
portance that its complete elaboration in all its ramifications may 
be said to be tantamount to the full development of phenomeno- 
logical philosophy. 

By the same token, an apparent paradox seems to find an ex- 
planation. Notwithstanding his prevalent interest in objectivity— 
a concept which assumes with him a great many differentiations— 
Husserl never wrote a treatise on ontology. What is more, in none 
of his writings do we find an ontological theory developed in a 
systematic and sustained fashion and presented under the heading 
of ontology. The explanation of this fact seems to me to lie in the 
very orientation of constitutive phenomenology. On its grounds, 
no ontological inquiry is to be pursued directly, but only, so to 
speak, in an oblique manner. Whatever ontological results are 
attained, they are obtained as by-products, though much desired 
and searched for, of investigations bearing upon and concerned 
with subjective conscious life. In fact, if consciousness is recog- 
nized as the universal and only medium of access to whatever exists, 
there is no longer the possibility of approaching being and existence 
directly and immediately. There remains but the approach by way 
of the experience and consciousness of being and existence. 


II 


Which are, then, the terms in which ontological problems are to 
be stated on phenomenological grounds? 

1. Phenomenology does not aim at discovering a realm of being 
behind, beneath, or beyond (in any conceivable sense) the percep- 
tual world of everyday experience or apart from some other order 
of existence already familiar to prephilosophical mental activity. 
It does not claim a special philosophical ‘‘intuition’’ enabling one 
to penetrate into a ‘‘new world”’ accessible only to such ‘‘intuition’’ 
but otherwise not open to sight. Nor does phenomenology set out 
to construct such a ‘‘new world.’’ Its procedure is neither specula- 
tive nor constructive. What phenomenology endeavors to do is to 
clarify the concept of existence and the different, though, perhaps, 
somewhat related meanings which that concept assumes with re- 
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spect to the several orders of existence with which we concern 
ourselves: the existence of real things belonging to the perceptual 
world, mathematical existence, existence of propositions, and so on. 
With the notions of being and existence, we are in a situation re- 
peatedly described by Plato, which is neither that of complete and 
full knowledge nor that of total ignorance. Undoubtedly, the 
words in question have meaning for us, but their meaning is in- 
explicit, penumbrial, obfuscated. 

2. On phenomenological grounds, clarification is not to be ex- 
pected from ‘‘formal’’ procedures, that is, by setting up a tentative 
definition which is then progressively amended, corrected, and re- 
fined so as to meet certain demands and requirements, however 
plausible and well-founded. Neither can the desired clarification 
be expected from an analysis of the use of the mentioned terms in 
ordinary discourse, since just as they are used in ordinary dis- 
course, those terms are in obvious need of clarification. Here, as 
everywhere, phenomenological clarification demands that concepts 
be confronted with the entities to which they refer, as these entities 
present themselves in genuine, primordial, and aboriginal appre- 
hension. The yieldings of such apprehensions, and those yieldings 
alone, determine the justified and legitimate meaning of the concept 
to be clarified. In other words, the more or less symbolic and 
empty concept, whose meaning is inexplicit and somehow obscure, 
is measured and gauged by the concept fulfilled. Such fulfillment 
is brought about by the appearance of the entity meant in itself, 
that is, its appearance in the form of bodily presence. With re- 
spect to the notions of existence and being, this demands, as men- 
tioned before, inquiry into the intertexture of acts of consciousness 
through which an object presents itself as existing in a certain 
mode. 

3. The phenomenologist must abstain from operating with any 
preconceived notions of what ‘‘true being’’ and—most closely re- 
lated hereto—‘‘true knowledge’’ are; when one does so operate, 
then, in the name of such preconceived notions, other modes of 
being are denied ontological status altogether. This applies to the 
style of metaphysics developed in the seventeenth century in 
intimate connection with the rise of modern physical science. As 
Husserl has shown in his posthumously published book Die Krisis 
der Europdischen Wissenschaften und die transzendentale Phanom- 
enologie, perhaps the most fundamental presupposition of that 
metaphysics was the view, taken for granted, that mathematical 
knowledge represented the ideal and the norm of ‘‘true knowl- 
edge.’’ Referred to this standard, the perceptual world as it is 
familiar in everyday experience came to be considered a mere 
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subjective appearance concealing or, at the most, pointing to an 
underlying ‘‘true’’ reality to be conceived as a mathematical mani- 
fold. In a phenomenological orientation, every form of knowledge 
and every mode of being must be treated on its own grounds and 
merits. Different orders of existence have already been mentioned. 
There are also different levels of objectivity and even different 
worlds in another sense. These may be illustrated by the follow- 
ing enumeration: the world of the child—much information also of 
an ontological nature may be derived from the writings of M. Jean 
Piaget—; the world of our historicocultural group as distinguished 
from the worlds of other such groups, both contemporary and be- 
longing to the historical past; the world in the sense of the life- 
world common to the whole human race and invariant with respect 
to the conceptions that change from one cultural-historical group 
to another—here, I submit, would be a possible starting point for 
a new interpretation of Aristotelian science. Treating those dif- 
ferent worlds and different levels of objectivity on their own 
grounds and merits in no way implies treating them on a par. 
There can be no question of ‘‘relativism,’’ and the distinction be- 
tween objectivity of a higher level and that of a lower level must 
not be blurred. Yet the question arises: what is the basis for the 
superiority of the former and the ground of this superiority? This 
question concerns the very meaning of that superiority. It appears 
that objectivity of a higher level is founded upon and in this sense 
presupposes objectivity of a lower level. At any event, no mode 
of existence related to objectivity in a higher sense may be per- 
mitted to pass for the ‘‘only mode of true existence’’ so as to 
eclipse totally what in respect to it may be considered an ‘‘inferior 
mode of existence.”’ 

4. As mentioned before, the distinction between different orders 
of existence was introduced rather early by Husserl and was never 
relinquished. Still, in the last period of his life—the first literary 
document of that period being Formale und transzendentale Logik 
of 1929—Husserl insisted upon what he ealled the life-world 
(‘‘Lebenswelt’’) as the fundamental order of existence. By life- 
world is meant the world as we encounter it in everyday experience, 
the world in which we pursue our goals and objectives, the world 
as the scene of all our human activities. Not only must the life- 
world be distinguished from the universe of science in the specific 
modern sense—the universe of science being constructed and not 
immediately experienced—but the experience of the life-world, 
which is perceptual experience, must be taken in its original imme- 
diacy, i.e., as we have it independently of and prior to conceptuali- 
zation of any kind. For this reason Husserl speaks of pre-pred- 
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icative experience. As the fundamental order of existence, the 
life-world underlies all other orders, including the conceptual 
orders like those of logic and mathematics; also the several artistic 
domains belong here. On phenomenological grounds, all orders of 
existence have to be accounted for in terms of specific acts and 
functions of consciousness. But—and herein the privileged status 
of the life-world becomes manifest—the mental functions in ques- 
tion operate upon and in this sense presuppose findings encountered 
in the life-world. Though orders of existence other than the life- 
world preserve their specific nature and also their autonomy with 
respect to the life-world, they can be understood only on the basis 
of the latter. In accounting for them, one has to start from the 
life-world. Because of the privileged status of the life-world, the 
theory of perception plays a prominent role in the writings of 
Husser] as well as other phenomenological authors. 


Ill 


Let us now turn for a moment to the phenomenological theory 
of perception. Through every single perception, the thing per- 
ceived presents itself by way of what Husserl calls ‘‘one-sided 
adumbration.’’ The thing is perceived from a certain standpoint ; 
it appears under a certain aspect, in a certain orientation, from a 
certain side, ete. On the other hand, every single perception is a 
perceptual apprehension and experience of the thing itself. The 
theme of even a single perception is not the aspect under which the 
thing appears, as though there were no difference between a one- 
sided perception of a thing and the appearance of a visual phantom. 
On the contrary, the theme of an act of perception is the very thing 
itself, though, through a single perceptual act, it is given but in 
a one-sided manner of presentation. Every single perception thus 
points and refers beyond itself to further perceptions through 
which the thing will present itself under aspects different from its 
present manner of appearance. To express it differently, every 
perception is interwoven with anticipations of what further per- 
ceptions will yield. Such anticipations may be more or less in- 
determinate and vague, but they are never totally devoid of all 
specification. The ‘‘equivalent of consciousness’’ related to a per- 
ceivable thing is not a single perception, but a systematically or- 
ganized group, i.e., a perceptual process whose intrinsic coherence 
consists in the harmony and agreement among all of its phases. 
Later phases confirm anticipations pertaining to earlier ones or 
yield determinations of anticipations that had been more or less 
vague and empty. Throughout the perceptual process, the thing 
in question appears under a multiplicity of varying aspects which 
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are not only compatible with but also fit into one another. The 
identity and existence of the thing, its being in reality what it 
appears to be at a certain phase of the perceptual process, depend 
upon, or, if one prefers, correspond to the perceptual process de- 
veloping harmoniously, all its phases mutually continuing and 
confirming one another. However, from the fact that a certain 
perceptual process has thus far developed harmoniously, no guaran- 
tee, no certainty can be derived of its continuing thus to develop 
in the future. Not only is it sometimes necessary to correct details, 
but in principle there is also the possibility of a disintegration of a 
perceptual process—any process—so that the yieldings of its several 
phases would no longer fit together. In such a case, the process 
itself would lose its coherence and unity. Rather than experienc- 
ing one sustained process, one would be confronted with a succes- 
sion of unrelated and disconnected perceptual appearances. This 
possibility defines in an important respect the ontological condition 
of real things insofar as it shows their existence to be affected by 
an essential contingency. Real things have but presumptive exist- 
ence. They can be posited as existent only with the proviso that 
later phases of the perceptual process will be in harmony and 
agreement with one another and with earlier phases. This conse- 
quence of the phenomenological theory of perception substantiates 


and confirms Leibniz’s contention of the essentially contingent 
nature of the ‘‘vérités de faits’’ related to real things and events, 
truths whose opposite never implies a contradiction or absurdity. 


To conclude this paper, a few remarks about the notion ‘‘order 
of existence.’’ It is here taken to denote a systematic context of 
objects—this term understood in the broadest possible sense— 
which, on account of their qualitative determinations and very 
natures, have something to do with, are related to one another, or, 
to express it more generally, have relevancy for one another. 
Orders of existence are constituted by and have unity on the 
strength of specific principles of relevancy. Accordingly, orders 
of existence differ from one another by their underlying constitu- 
tive relevancy principles. In my book Théorie du champ de la 
conscience I have endeavoured to substantiate the thesis that the 
notion of existence contains a necessary and essential reference to 
that of order of existence. For an object—of any description 
whatever—to exist means that it is inserted into a context based 
upon and, therefore, dominated by a specific relevancy principle. 
Existence means existence within a system at a certain place in the 
latter and, hence, in well-defined relationships with other objects 
pertaining to the same systematic context. To illustrate, one may 
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refer to mathematical existence and, more specifically, to the system 
of natural numbers. Every number holds a definite place within 
the system ; one might even go so far as to say that it is nothing but 
a certain place within that systematic context. At any event, the 
number has its existence among, with reference to, and only with 
reference to other members of the system in question. As to re- 
ality, i.e., the perceptual world of everyday experience, the most 
general underlying relevancy principle is spatiotemporality. For 
an object or event to be real, it must occur at a certain place in 
time and space and, hence, in definite spatiotemporal relations to 
other real objects and events. The object in question thus appears 
with reference to the world, as pertaining to it, as mundane. Its 
mundaneity belongs to the very meaning of its existence. On the 
other hand, there is no possible experience of the world except from 
the vantage point of a concrete mundane object or situation. Cor- 
respondingly the same can be asserted with regard to all other 
- orders of existence generally. 

It is the phenomenological analysis of the horizonal structure 
of consciousness that leads to this ontological thesis. When we deal 
with an object and choose it as the theme of our mental activity—of 
whatever kind our mental activity may be—our conscious life is 
never confined to the exclusive experience of our theme. At the 
time of our dealing with the theme, we are aware, in varying 
degrees of clarity and explicitness, of other objects and events. 
Our theme presents itself in a total field of consciousness. Within 
that field, a line of demarcation must be drawn between those items 
which merely happen to be copresent with our theme and those 
which, in addition to being copresent with the theme, are experi- 
enced as intrinsically related or relevant to it. The totality of the 
copresent items of the second class may be said to form the thematic 
field with respect to the given theme which occupies the center of 
that field. Thus we perceive a thing amidst other things, i.e., in a 
certain perceptual surrounding. A proposition that engrosses our 
mind refers and points to other propositions from which it follows 
as their consequence. An order of existence turns out to be an 
indefinite extension of a thematic field. Conversely, a concrete 
thematic field may be regarded as a cireumscribed segment of an 
order of existence. It is the emergence of every theme from a 
thematic field and its experienced appearance within such a field 
that determine the meaning of the existence of every object as 
existence within a systematic context or order of existence. 


Aron GuRWITSCH 
GRADUATE FACULTY OF POLITICAL AND Soctat SCIENCE, 
New ScwHoor For SociaL RESEARCH 
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QUESTIONING THE PHENOMENOLOGISTS * 


HERE seem to be at least three ways in which one can speak 

of phenomenology today. Assuming that the phenomenolog- 
ical movement is somehow identifiable, we can, I think, designate it 
as that contemporary philosophical movement which has Edmund 
Husserl as its central and still dominating figure. Only by narrow- 
ing down the field to at least this extent can we avoid calling 
phenomenologist every philosopher whose point of departure has 
been immediate experience and whose method has involved an 
analysis of this experience. Such an extension of the term would 
have to include Plato and Aristotle, Descartes and Bacon, Hegel 
and Nietzsche, to mention but afew. Having, then, narrowed down 
the field in the way just mentioned, we can classify phenomenol- 
ogists in terms of their relation to Husserl’s phenomenology during 
his later years—to his transcendental phenomenology. It is thus 
that we can conveniently distinguish three groups (with, of course, 
as many variations as there are individuals in each group). If we 
take the extreme transcendental idealism of Husserl, with its in- 
sistence on the universality of the reduction and its refusal to 
accord validity to what has not been intentionally constituted in 
transcendental subjectivity, we have no group, we have only Ed- 
mund Husser! himself in splendid isolation, as Herbert Spiegelberg 
says.’ If, however, we take a certain faithfulness to the ‘‘constitu- 
tive intuition’’ of the late Husserl as a criterion, we have, I think 
hit on a distinguishable position, which, if I mistake not, is the 
position of Professor Gurwitsch. A second position, perhaps more 
readily identifiable, would be that of those who draw their inspira- 
tion from the Husserl of the Logische Untersuchungen. It would 
include the members of the original Géttingen and Munich circles, 
the collaborators of Husserl’s Jahrbuch fiir Philosophie und pha- 
nomenologische Forschung, and most of those who specifically call 
themselves phenomenologists today. <A third group would include 
all those whom Herbert Spiegelberg includes in his monumental 
survey, or at least all those who employ phenomenology as ‘‘an 


* To be présented in a symposium on ‘‘ Phenomenology’? at the fifty-eighth 
annual meeting of the American Philosophical Association, Eastern Division, 
December 29, 1961. 

1 Herbert Spiegelberg: The Phenomenological Movement (The Hague: 
Nijhoff, 1960), vol. I, p. xxviii. ‘‘ While it is true that Husserl is the founder 
and remains the central figure of the Movement he is also its most radical 
representative and that not only in the sense that he tried to go to the roots, 
but that he kept digging deeper and deeper, often undermining his own earlier 
results; he was always the most extreme member of his Movement and hence 
became increasingly the loneliest of them all.’’ 
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intuitive method for obtaining insights into essential structures.’’ ? 

There are many reasons why it is difficult to criticize phenom- 
enology. If, for example, we were to look upon as phenomenol- 
ogists all those included in Spiegelberg’s book, then it would always 
be possible to point to one or another who escapes the particular 
criticism in question, and thus the critique could be said to have 
missed phenomenology as such.’ If, on the other hand, we were to 
confine ourselves to criticizing Husserl’s own thought, on the as- 
sumption that, despite seeming variations, there is a logical unity 
of development in that thought, the limitation would be arbitrary, 
unless we could prove that a phenomenology that did not follow 
Husserl all the way was inconsistent with itself. A justifiable 
point of departure, it would seem, is Spiegelberg’s quasi-definition 
of phenomenology as ‘‘an intuitive method of attaining insights 
into essential structures.’’ If this definition is acceptable it affords 
the advantage of a triple approach to a reasonable critique. We 
ean ask whether such a program is not committed to certain 
Husserlian positions that are themselves questionable. Or we can 
with Moritz Schlick * ask whether such a program has in fact pro- 
duced anything more than some inconsequential distinctions, ulti- 
mately reducible to the distinctions one chooses to assign to terms. 
Finally, we might discuss the validity of calling such a program 
philosophy, rather than a propaedeutic to philosophy. 

Even with this limitation, however, we are not completely off 
the hook. Phenomenology is like the Hegelian dialectic in this, 
that there is doubtful justification for standing off and looking at 
it in order to criticize it; there is some validity in the contention 
that one can only do it and see what happens. There is the added 
difficulty that neither the method nor its results are ordinarily 
presented as being definitive, with the result that any criticism 
must likewise be only provisional. There can be no question that, 
historically speaking, phenomenology has in recent times performed 
the important philosophical function of directing attention more 
seriously to experience as the only legitimate starting point of 
philosophizing. In approaching it, then, it would seem advisable 
to speak not of a ‘‘critique of phenomenology”’ but of certain ques- 
tions that can be put to it, which it should be required to answer if 
it is to justify the enthusiasm that its proponents manifest. 


2Ibid., p. 11. 


3 Only a phenomenology of phenomenology would provide us with a common 
denominator at which criticism could be aimed. 

4 Moritz Schlick, ‘‘Is There a Factual a Priori,’’ in Feig] and Sellars, eds.: 
Readings in Philosophical Analysis (New York: Appleton-Century-Crofts, 
1949), pp. 277-285. 
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PHENOMENOLOGICAL ‘‘ PHILOSOPHY’”’ 


Herbert Spiegelberg has said of phenomenology that its nega- 
tive aspect of an ‘‘emancipation from preconceptions’’ is its most 
teachable part.6 There can be no question that such an emancipa- 
tion would constitute a considerable contribution to philosophical 
thinking. It is not clear, however, that thereby phenomenology 
becomes a philosophy or even, strictly speaking, a philosophical 
method. Like Hegel’s phenomenology, it might be more properly 
designated prephilosophical. In the course of history the philo- 
sophical enterprise has manifested itself as a rational reflection on 
experience. An analysis of experience that makes such a reflec- 
tion possible might be called a preparation for philosophizing, with 
all the importance that implies, somewhat in the sense in which 
Kant admitted that his Critique of Pure Reason was properly only 
prephilosophical. 

An admission such as this might well make phenomenology’s 
‘‘essential insight’’ more acceptable, too. If one wants to make an 
‘‘insight into essential structures’’ the goal of philosophical in- 
quiry, there is, of course, no disputing one’s choice. To me, how- 
ever, such a philosophy seems arbitrarily truncated. I find essen- 
tial insight and conceptualization inseparable as steps toward the 
goal, not as final. There is a danger, it seems to me, that finalizing 
this stage will make it impossible to come to terms with existence, 
with history, with space, time, and movement, to say nothing of God, 
freedom, and immortality, speaking again in the accents of Kant. 
There can be no question that phenomenologists want to avoid con- 
ceptual fixation—Husserl himself complained bitterly at being re- 
proached for his ‘‘Scholasticism’’—but there seems reason to ask, 
with Dilthey, if the reproach is not to an extent justified. It is all 
very well to speak of the dynamic, ‘‘flowing’’ character of the 
phenomenological essence, but one wonders if this is but an uneasy 
union of a fixed concept of essence with an equally fixed concept 
of ‘‘flowing.’’* If phenomenology ceases to be analytical, does it 
not cease to be phenomenology? But, if it does not cease to be 
merely analytical, does it ever really get beyond an explication of 

5 Spiegelberg, op. cit., vol. II, p. 657. 

6If, of course, the testimony of history has no role in constituting the 
‘fessence’’ of philosophy, as Husserl would have it, then there simply is no 


disputing the phenomenologist’s claim that phenomenology is philosophy or, 
at least, the philosophical method. 

7 Wilhelm Dilthey: Gesammelte Schriften (Leipzig: Teubner, 1925), vol. 
V, p. exii. Husserl, he says, is ‘‘a true Plato, who first of all fixes in concept 


the things that become and flow, then puts alongside the concept of the fixed a 
concept of flowing.’’ 
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meanings? If its aim is so to clarify the universe of discourse in 
which philosophical discussion takes place, its endeavors are un- 
questionably laudable—as a preparatory stage. There may well 
be no understanding until we understand meanings, but this should 
not mean that understanding stops there. <A transcendental logic, 
either in the Kantian or the Husserlian sense, may be necessary. 
Is it, however, sufficient? Is it more than a ‘‘grammar of philos- 
ophy,’’ with the same relation to philosophy that grammar has to 
literature ? 

This, then, brings up the further question of just how phenom- 
enological phenomenology really is. Are the insights of Scheler 
and von Hildebrand, Pfander and Heidegger, Sartre and Merleau- 
Ponty so different because their application of the phenomenolog- 
ical method varies? Or do they begin with different convictions, 
which they then seek to support phenomenologically? This is not 
to say that philosophy should be an enterprise of discovery rather 
than of clarification—I prefer to let the phenomenologists say what 
philosophy should be—but there is at least a suspicion that a large 
number of phenomenologists have their convictions before they 
phenomenologize. Intuition certainly has its merits, and clearing 
the ground for intuition may demand some sort of phenomenolog- 
ical method—but, does the method as such permit us to break out 
of the merely analytical circle? 


PHILOSOPHY AS ‘‘SCIENCE’’ 


Another set of questions concerns the ‘‘scientific’’ character of 
phenomenology. It may be that much of Husserl’s isolation from 
other phenomenologists is traceable to his insistence that philosophy 
be a ‘‘rigorous science.’’ Since, however, it was Husserl’s decision 
that philosophy must be scientific, if it is to be genuinely philosoph- 
ical, that dictated for him the phenomenological method, we might 
ask to what extent the scientific ideal is separable from phenomenol- 
ogy. This then, immediately involves the further question: can 
phenomenology lay claim to being scientific without being constitu- 
tive? Can it be constitutive phenomenology without being trans- 
cendental phenomenology? To me there is a fascination in the 
inexorable logic with which Husserl moves from the descriptive to 
the phenomenological to the transcendental phase in his own enter- 
prise. There are those, of course, for whom this movement is by 
no means inevitable—I am thinking particularly of Heidegger and 
Marcel—but the price they pay would seem to be a relinquishing 
of the ‘‘scientific’’ ideal. This may be all to the good—I am in- 
clined to think it is—but it brings with it the specter of the arbi- 
trary intuition and attendant arbitrary descriptions. One is re- 
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minded of Husserl’s intuition into the essence of philosophy itself, 
which succeeds in putting all oriental philosophies beyond the pale.® 
No one had more ‘‘essential insights’’ than Scheler, nor can anyone 
be more arbitrary than he is at times. This may be due, as Spiegel- 
berg asserts, to the lack of phenomenological rigor in his investi- 
gations,® but this brings us back to Schlick’s objection. Perhaps 
phenomenology has not yet solved the dilemma of momentous un- 
certainties vs. trivial certainties. Rationalism, after all, is rooted 
in a value judgment or, perhaps, in an act of faith in reason, which 
cannot itself be rationally justified. One is tempted to suspect that 
phenomenology is constructing Hegel’s ‘‘temple without a holy 
of holies.’’ 

In speaking of arbitrariness with regard to phenomenology it 
is, of course, well to remember that there is a certain arbitrariness 
in any attempt to criticize it. Criticism would seem to imply some 
sort of dialogue, and dialogue implies at least a common language, 
a medium of communication. On both sides of this issue there is a 
difficulty in instituting communication—at least a communication 
that does not demand from one side or the other concessions that are 
in reality surrenders. If phenomenology can be understood only 
from a phenomenological point of view, as Eugen Fink; one of its 
ablest defenders, declares,’® one must in practice recognize its valid- 
ity before questioning it. It seems, however, that another avenue 
is open to one who merely asks questions. Is it not justifiable to 
ask just how phenomenological is phenomenology or, better still, 
how phenomenological can it be? To put the question in another 
way, how viable is phenomenology without extra-phenomenological 
appeals? Not even Husserl imagined that phenomenology could 
be thoroughly ‘‘presuppositionless’’ in the sense that one leaves 
behind all one’s human equipment when one begins to philosophize. 
The approach through the ‘‘ Lebenswelt’’ which is characteristic of 
his latest writings is adequate indication of this. The phenomeno- 
logical process that prepares for essential intuition is not supposed 
to be induction, but, when one examines it closely, in many in- 


8 Cf. ‘‘Die Krisis des europiischen Menschentums und die Philosophie,’’ 
contained in Die Krisis der europdischen Wissenschaften und die transzendentale 
Phénomenologie (The Hague: Nijhoff, 1954), pp. 329-331. It is interesting, 
in this context, that Husserl could spend forty years ‘‘philosophizing’’ as 
though Marx had never existed! 

9 Spiegelberg, op. cit., vol. I, p. 266. In this connection it might be well to 
recall that Husserl himself did not attribute univocal significance to the term 
‘seience.’’? Philosophy is not the kind of science that mathematics or positive 
sciences are. 

10 ‘*Die phinomenologische Philosophie Ed. Husserls in der gegenwirtigen 
Kritik,’’ Kantstudien, 38 (1933): 368-370. 
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stances it appears to be a reasonable facsimile. Phenomenology 
also eschews deduction—a tactic which resembles throwing away 
one’s equipment before entering a fight—but deduction manages to 
crop up in the strangest places. There is, in fact, a monumental 
piece of deduction involved in the whole phenomenological enter- 
_ prise. The choice of the method itself is based on the contention 
that only thus can we make sense of experience. This contention, 
in turn, is rooted in the principle that experience should make sense 
—which may very well be true, but it is a principle that has not 
been established phenomenologically. We are back, perhaps, to 
the place of the value judgment in philosophical thinking, to the 
act of faith in reason, which is at the root of all philosophizing, as 
can be seen from the ‘‘historical’’ disquisition of Husserl’s own 
Krisis der europiischen Wissenschaften and other writings belong- 
ing to the same period. It is significant in this connection that 
neither Husserl nor, to my knowledge, the other phenomenologists 
have noted the importance to rationalism of Descartes’s ‘‘malin 
génie,’’ calling as it does for a supra-rational justification of 
reason itself. 


PHENOMENOLOGY AND HISTORY 


It is to be feared that phenomenology in general takes a some- 
what cavalier attitude toward the thought of great thinkers of the 
past. Not all, of course, are as extreme as Husserl, who saw in past 
philosophies no more than a stimulus to his own thinking, sharing 
as he did, Descartes’s impatience with the very existence of diver- 
gent philosophies. There is no disputing, for example, the his- 
torical erudition of a Scheler or a Heidegger, nor is it without 
significance that Heidegger has turned more and more to etymolog- 
ical investigations, convinced as he is that a primitive way of speak- 
ing is evidence of a primitive way of thinking, which, in turn, 
brings us closer to ‘‘original experience.’’ Still, it is doubtful that 
phenomenology can afford to see in the thought of great thinkers 
authentic evidence for the way things are—contemporary phenom- 
enology, after all, has little if any patience with Hegel’s phe- 
nomenology. 

Perhaps the most consistent objection raised against phenom- 
enology is its ahistorical character. This cannot, of course, mean 
that its proponents do not know their history. On the other hand, 
it does not mean merely that phenomenologists philosophize in a 
de facto independence of the historical current of philosophical 
thought, preferring to go ‘‘to things themselves’’ rather than to 
history for their inspiration. Rather, it means that as an essen- 
tialist position phenomenology is necessarily ahistorical in its 
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approach. For a philosophy of essences the past as past can have 
no great significance. No matter how strongly the phenomenologist 
disagrees with Husserl’s idealist trend, it is difficult to see how one 
can seek ‘‘insights into essential structures’’ without following 
Husserl in his resolute abstraction from the contingency of the 
factual and existent. It may very well be that history itself has 
an ‘‘essence,’’ which the phenomenologist can analyze, but the 
suspicion remains that he can only analyze thought about history. 
The door would seem to be closed to concrete history. To speak of 
the past is necessarily to speak of the factual and not of the essen- 
tial: one can speak of what is without reference to existence; one 
cannot speak thus of what was—s need not be existential ; was must 
be. This, of course, brings us back to the ‘‘scientific’’ character of 
phenomenology ; and the phenomenologist who is not too much con- 
cerned with being scientific in this sense need not be too concerned 
with the objection. Still, if he is looking for ‘‘essential struc- 
tures,’’ it would seem he is concerned with possibilities rather than 
concrete actuality. It is this sort of thing that I find when I 
read in Prof. Gurwitsch’s paper about the ‘‘notions of existence 
and being.”’ 

Maurice Merleau-Ponty has said in the preface to his Phénom- 
énologie de la perception that the purpose of his phenomenology 
is to reinsert essences into existence. There can be no question 
either that the endeavor is laudable or that the results in Merleau- 
Ponty’s case are brilliant. There is still a question in my mind, 
however, as to what that can mean in the framework of essentialist 
phenomenology. If it means, as it does for Hegel, that the grasp 
of essence is only a stage on the way to a total grasp of reality, a 
meaning is certainly discernible, but it is significant, I think, that 
for Hegel the moment of essence belongs to logic (his metaphysics) 
rather than to phenomenology. I find it extremely difficult to see 
in a ‘‘phenomenological science’’ a movement from the abstract to 
the concrete (a process of concretization) ; I see primarily a move- 
ment from the concrete to the abstract, from fact to essence. In 
such a framework the historical may function ‘‘by way of example’’ 
(as it does for Husserl), but scarcely as integral to the very struc- 
ture of reality. One can even see a certain history of individual 
consciousness, but scarcely a genuinely significant history of collec- 
tive consciousness. 

So.ipsisM 


This last brings us to an objection that has its full force only 
when directed against Husserl’s insistence that subjective analysis 


11 Paris: Gallimard, 1945, p. i. 
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must precede intersubjective.’* Still, along with Spiegelberg, I 
tend to suspect the phenomenological authenticity of a position such 
as Marcel’s which reverses this order. It is generally admitted 
that Husserl was unsuccessful in coming to terms with intersubjec- 
tivity and, therefore, with community. The question, however, is 
whether phenomenology as such is geared to face the problem. 
Heidegger has made a vague gesture in this direction with his 
notion of ‘‘Mit-sein,’’ but no one finds that particularly satisfac- 
tory. Sartre has instituted an almost pathological phenomenolog- 
ical description of the experience of other subjects, which, despite 
its brilliance, is at best arbitrary. Scheler, Marcel, and others have 
sought to analyze the experience of community. In all these cases, 
however, it is questionable that the phenomenological method serves 
as other than a vehicle for spelling out the significance of convic- 
tions that are independent of the method. 

With this we are brought around full circle to the first difficulty 
that confronted us. Is phenomenology really a method of obtain- 
ing insights into essential structures, or is it a method of justifying 
insights that precede the application of the method? The Aris- 
totelian philosophy of essences has traditionally had to face the 
charge of circularity, because the class concept it derives from a 
consideration of particular instances is actually a prerequisite for 
the recognition of particular instances as members of the class. 
It could seem that phenomenology’s difficulty is no less. The 
“fessences’’ or ‘‘essential structures’’ it seeks to discern seem to 
govern the process of discernment in such a way that the intuition 
in which they are grasped initiates the process in which they are 
described. It might, of course, be said that the function of the 
phenomenological method is not so much to obtain the intuition as 
to guarantee its validity. This, however, does not dissipate the 
difficulty. One might still ask what guarantees the method or, at 
least, what assures us that the method has been correctly applied ? 
At which point, it would seem, an appeal to results would be indi- 
cated. But an appeal to results would be an appeal to the intuition. 

Though I am convinced that the questions that have been asked 
here can be legitimately asked, I do not mean to imply that the 
asking of them precludes the possibility of satisfactory answers. 
If they can convince phenomenologists of the need there is for an 
examination of conscience, they will have served their purpose. 


QUENTIN LaveEr, 8.J. 
ForDHAM UNIVERSITY 


12 Cartesian Meditations, Dorion Cairns, tr. (The Hague: Nijhoff, 1960), 
pp. 116-121 (original pagination). 
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PHENOMENOLOGY AND THE THEORY 
OF THE UNCONSCIOUS * 


HE phenomenological approach has seemed to make necessary 

the denial of the theory of ‘‘the unconscious.’’ Phenomeno- 
logical psychiatrists and psychologists, accordingly, tend to deny 
the possibility of unconscious experience, holding it a logical con- 
tradiction and a theory that confuses the patient in his endeavors 
to understand himself. But the uncovering and describing of 
material from levels of which the person was not conscious was 
Freud’s great and profoundly influential contribution to psychi- 
atry and psychology, as well as to literature, art, and other aspects 
of modern culture. There is no doubt that in dreams, hypnotic 
states, purposive errors, and neurotic patterns of all sorts, much 
evidence exists in support of a theory of the unconscious. 

This paper will present some of this evidence and will discuss 
the dilemma this problem has produced in existentialist psycho- 
therapy. It will also ask whether some sound relationship between 
the phenomenological approach and what we mean by the uncon- 
scious is possible. 

Roto May 


WILLIAM ALANSON WHITE INSTITUTE OF PSYCHIATRY, 
PSYCHOANALYSIS AND PSYCHOLOGY 


DISOBEYING THE LAW * 


HE question of the nature and extent of one’s obligation to 
obey the law is a question that has, of course, occupied the 
attention of moral, political, and legal philosophers. At least from 
the time of Socrates, problems of this character have been a part of 
the corpus of philosophic inquiry. And yet I think it fair to say 
that, by and large, philosophers have tended to examine only one 
very special aspect of the problem. For they have, I believe, tended 
to consider questions relating to one’s obligation to obey the law 
only in a context of the conditions under which revolution would, 
if ever, be justified. And they have, I suggest, tended thereby to 
conclude that one would, if ever, be justified in disobeying the law 
if and only if revolution were in that case itself justified. 


* Abstract of paper to be presented in a symposium on ‘‘ Phenomenology’’ 
at the fifty-eighth annual meeting of the American Philosophical Association, 
Eastern Division, December 29, 1961. 

*To be presented in a symposium on ‘‘ Political Obligation and Civil Dis- 
obedience’’ at the fifty-eighth annual meeting of the American Philosophical 
Association, Eastern Division, December 27, 1961. 
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But to view the problem in a setting of obedience or revolution 
is surely to misconstrue it. It is to neglect, among other things, 
something that is obviously true—that most people who disobey the 
law are not revolutionaries and that most acts of disobedience of 
the law are not acts of revolution. Many who disobey the law are, 
no doubt, ordinary criminals—burglars, kidnappers, embezzlers, 
and the like. But even of those who disobey the law under a claim 
of justification, most are not, I submit, either advocates or practi- 
tioners of revolution. 

Related either as a cause or as a consequence to this insistence 
upon viewing the dichotomy as one of obedience or revolution is 
the implicitly if not explicitly held view that no other form of 
disobedience could be justified. Among the arguments that have 
been or might be given for such a view, there are three I wish to 
examine in this paper. And I want to show why none of these 
arguments is as persuasive as has sometimes been supposed. 

The first of the three is that there is something logically odd 
about asking, in the ordinary case, why one ought to obey the law. 
The second is that disobedience of the law can be readily seen to 
be unjustified once the question : ‘‘But what if everyone did that?’’ 
is posed. And the third is that an act of disobedience is not justi- 
fied unless the entire legal system (or even legal systems in general ) 
can be shown to be undesirable. 

Before undertaking an analysis of these three arguments, how- 
ever, there is one general point of a preliminary nature that must 
be made. It relates to the fact that there are a variety of kinds of 
legal rules, or laws, and concomitantly that there are a variety of 
ways in which actions can be related to these rules. I think it an 
important point because I think that many moral philosophers, in 
particular, have tended to assimilate all legal rules to the model of 
a typical penal law and have, thereby, tended to assume that all 
laws and all legal obligations can be broken or disobeyed only in 
the manner in which penal laws can be broken or disobeyed. Yet 
such an assimilation is a mistake. 

That this is a mistake can be demonstrated quite readily. In 
the first place, there are many laws that, unlike the typical penal 
law, do not require or prohibit the performance of any acts at all. 
They cannot, therefore, be disobeyed. There are laws, for example, 
that make testamentary dispositions of property ineffective, or un- 
enforceable, or invalid, if the written instrument was not witnessed 
by the requisite number of disinterested witnesses. Yet a law of 
this kind obviously does not impose an obligation upon anyone to 
make a will. Nor, more significantly, could a person who executed 
a will without the requisite number of witnesses be said to have 
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disobeyed the law. Such a person has simply failed to execute a 
valid will. 

And in the second place, there are other laws, which—if they 
can be disobeyed at all—cannot be disobeyed in the way in which 
the typical criminal law can be disobeyed. The point can be put 
this way: There are many laws that either impose or permit one to 
impose upon oneself any number of different legal obligations. But 
with many of these legal obligations—regardless of how created— 
it seems correct to say that one can breach or fail to perform them 
without thereby acting illegally or in disobedience of the law. 
One’s obligation to obey the law may not, therefore, be coextensive 
with one’s legal obligations. In the typical case of a breach of 
contract, for example, the failure to perform one’s contractual 
obligations is clearly a breach of a legal obligation. Yet one can 
breach a contract and, hence, a legal obligation without, I suggest, 
necessarily acting illegally. 

This last assertion is, no doubt, open to question. And argu- 
ments for its correctness would not here be germane. For it is 
sufficient to recognize only that failing to honor or perform some 
types of legal obligation may be a quite different kind of activity 
from violating or disobeying a criminal law. 

The foregoing observations are relevant to this paper largely 
because it is important to realize that to talk about disobeying the 
law or about one’s obligation to obey the law is usually to refer to 
a rather special kind of activity, namely, that which is exemplified 
by actions in violation or disobedience of a penal law. And it is to 
overlook the many and more usual (and possibly even more inter- 
esting) kinds of activity that may be related in other ways to dif- 
ferent sorts of laws and legal obligations. For the purposes of 
maintaining a manageable topic, these latter kinds of activity will 
also be neglected here. 


I. 

One way to argue or to imply that one would not, in any ordi- 
nary case, be justified in disobeying the law would be to claim that 
there is something logically odd about questions of the form: ‘‘ Why 
ought one obey the law?’’ And indeed it is not at all unusual to 
be reminded today that someone who inquires why one ought to 
obey the law simply does not fully understand what he is asking. 
Although not uncommon, such reminders are seldom explained or 
supported very adequately. Nor, more importantly, do they per- 
suade very convincingly that one could not sensibly ask, of any 


particular case, whether one might or might not be justified in 
disobeying the law. 
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It is clear, I take it, that no one would wish to doubt the mean- 
ingfulness of the question ‘‘Why ought one not perform abor- 
tions?’’ For one appropriate answer to a question of this form 
might be ‘‘ Because there is a statute that prohibits the performance 
of an abortion unless it is necessary to preserve the life of the 
pregnant woman.’’* And again, if someone were to ask ‘‘ Why 
ought one obey the statute that prohibits the performance of an 
abortion except under these circumstances?’’ there is no real ques- 
tion of meaninglessness yet posed. For another obviously appro- 
priate answer consists in pointing out that the statute was duly 
enacted, has been held to be constitutional, etc.—in short, that there 
is a valid law that prohibits abortions except when necessary to 
save the life of the woman. 

It is with persons who are thought to remain discontented, it 
is with persons who insist upon asking ‘‘But why ought one obey 
this law relating to abortions?,’’ that problems are thought to arise. 
For at this juncture there are three different views that might seek 
to question the meaningfulness of this last query. 


(1) The first such claim—it is an extremely weak one—is that 
such a question, though meaningful, cannot be answered within 
legal or political theory. For, so the argument goes, the question 
‘*Why ought one obey the law relating to abortions?’’ is, within 
legal theory, just a particular instantiation of the question ‘‘ Why 


legally ought one do what one legally ought to do?’’ And this 
surely is to ask a question that is tautological in the most trivial 
fashion. 

Such an argument is a very weak indictment of the putative 
meaningfulness of the question ‘‘Why ought one obey the law?,’’ 
because any answer that is not an attempt to state what one’s legal 
obligations are may be both intelligible and apt. Although I am 
not certain that even this argument is as simple as has been some- 
times supposed, I want to assume its persuasiveness and to go on to 
the two remaining arguments, which are of greater relevance to the 
subject of this paper. 

The two remaining arguments are these: (2) Once one has 
shown a given action to be controlled by an existing social or legal 
rule or practice, there is simply nothing else that can be said about 


1In essence this is the provision of § 274 of the California Penal Code, 
which makes it a felony to perform an abortion except under these circum- 
stances. 

2 This is, of course, a far from novel view. In one form or another it 
is to be found in Hobbes, Austin, and Kelsen—to mention only three. More 
recently, it has been put forward in a somewhat different fashion by John 
Carnes in ‘‘ Why Should I Obey the Law?,’’ Ethics, 71 (1960): 14. 
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why one ought to do what that rule or practice requires.* (3) The 
question ‘‘Why ought one obey the law?’’ is a misleading, if not 
unintelligible, question because there is some sort of a logical or 
conceptual relationship between disobeying the law and doing that 
which is morally wrong. On this view, it does not make sense to 
ask: ‘‘Why morally ought one do what one legally ought to do?’’ 
because there is a logical relationship of sorts between the notions 
of moral and legal obligation.* The most plausible way to state 
this position is, I think, to select the descriptions acting illegally and 
acting in a morally unjustified fashion and to try to show a logical 
connection between them. 

Arguments (2) and (3) can be considered together.’ The prob- 
lem is, of course, whether either or both of these views can be shown 
to be correct. 

Consider the case of the law that makes it a felony to perform 
an abortion upon a woman unless the abortion is necessary to pre- 
serve her life. Suppose a teenager, the daughter of a local minister, 
has been raped on her way home from school by an escapee from 
a state institution for mental defectives. And suppose further that 
the girl has become pregnant and has been brought to a reputable 
doctor who is asked to perform an abortion. The performance of 
an abortion under these circumstances is, it seems fair to say, illegal. 


Yet I take it we would surely find both intelligible and appealing 
the doctor’s claim that he was nonetheless justified in disobeying 


8 Although there are relatively few unequivocal statements of this propo- 
sition—as applied, that is, to disobeying the law—the following are surely 
suggestive of such an interpretation: Weldon, The Vocabulary of Politics, pp. 
57, 62, 66-67; Toulmin, The Place of Reason in Ethics, p. 146; Nowell-Smith, 
Ethics, pp. 236-237; and Baier, The Moral Point of View, p. 134. And there 
are surely passages in Hobbes that could also be read in this way. See, in 
particular, Leviathan, chs. 13 and 18. 

4 All the persons referred to in note 3 may also hold this view as the 
explanation of why such questions are logically odd. I think that Professor 
Fuller of the Harvard Law School does specifically hold such a view in his 
article: ‘‘ Positivism and Fidelity to Law: A Reply to Professor Hart,’’ 
Harvard Law Review, 71 (1958): 630 ff. See, in particular, p. 656. 

Such a view is closely related to but clearly distinguishable from the posi- 
tion that Professor Fuller (among many others) may also hold, namely that 
there are certain ‘‘moral’’ requirements that must be met before any rule is a 
law. 

5 This is so because if (3) is false then a fortiori (2) is false. That is 
to say, if it does make sense to say of an action that it is both illegal and 
justified, then it does make sense to say more than that an action is controlled 
by a law. 

6 These facts are taken from Packer and Gampell, ‘‘ Therapeutic Abortion: 
A Problem in Law and Medicine,’’ Stanford Law Review, 11 (1959): 417, 435, 
where they are introduced in a somewhat different context. 
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the law by performing the abortion. I at least can see nothing 
logically odd or inconsistent about recognizing both that there is a 
law prohibiting this conduct and that further questions con- 
cerning the rightness of obedience would be relevant. Nor can I 
see anything logically odd about describing this as a case in which 
the performance of the abortion would be both illegal and morally 
justified. 

There is, no doubt, a heroic defense which can be made to the 
above. It would consist of the insistence that the activity just 
described simply cannot be both illegal and justified. Two alterna- 
tives are possible. 

First, one might argue that the commission of the abortion 
would indeed have been justified if it were not proscribed by law. 
But since it is so prohibited, the abortion is wrong. Now if this 
is a point about the appropriateness of kinds of reasons, I can only 
note that referring the action to a valid law does not seem to me 
to preclude asking questions about the obligatoriness of the action. 
If this is a point about language or concepts, I can only repeat that 
it does seem to me to be perfectly intelligible to say that the con- 
duct is both illegal and morally justified. And if this is, instead, 
an argument for the immorality of ever disobeying a valid law, 
then it surely requires appreciable substantiation and not mere 
assertion. 

Second, one might take a different line and agree that other 
questions can be asked about the conduct, but that is because the 
commission of the abortion under these circumstances simply can- 
not be illegal. The difficulty here, however, is that it is hard to 
understand what is then meant by illegal. Of course, I am not 
claiming that in the case as I have described it, it is clear that the 
performance of the abortion is illegal. It might not be. But were 
we to satisfy all the usual tests that we do invoke to decide what 
conduct is illegal and were someone still to maintain that conduct 
that was morally justified could not be illegal, then the burden 
would be on the proponent of this view to make clear what it is like 
for conduct to be illegal. And it would further be incumbent upon 
him to demonstrate what seems to me to be highly dubious, namely, 
that greater clarity and insight could somehow be attained through 
such a proposed terminology. 

Although it is, in short, plain that a logical implication cannot 
be shown to hold between acting illegally and acting immorally, it 
might also be a mistake to conclude that analysis along these lines 
is necessarily fruitless or misdirected. And I think this is so be- 


cause I think there may be some sort of logical connection between 
these two descriptions. 
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Evidence of a sort for the presence of such a relationship—but 
surely not conclusive evidence—consists of the correctness of the 
observation that people do generally justify action that seems to 
be illegal by claiming that the action is not really illegal. Usually, 
they attempt to point to features of the situation that render the 
putative act of disobedience legal. And they do so even in situa- 
tions in which they are not trying to convince a court of the legal- 
ity of their activity. 

The cases of the recent ‘‘sit-ins’’ or ‘‘freedom rides’’ are apt. 
There it is surely being claimed that the preservation of segregated 
lunch-counters, waiting rooms, and the like is morally indefensible. 
But the primary justification for nonviolent integration of these 
facilities rests, I take it, upon the insistence that the perpetuation 
of segregation in these circumstances is illegal and, further, that 
the insistence upon integration is not itself illegal. One primary 
claim for the rightness of freedom rides is that these are not in- 
stances of disobeying the law. They are instead attempts to invoke 
judicial and executive protection of legal—indeed constitutional— 
rights. 

Similarly, it could be observed that, in the controversy over the 
status of Berlin, both the United States and Russia have relied 
upon claims of legality to an appreciably greater extent than one 
would otherwise have supposed. The degree to which countries are 
sensitive to accusations of illegal conduct might, that is, be taken as 
additional evidence for the existence of a logical or conceptual re- 
lationship between illegal and unjustified conduct. 

If it is true that there is something disturbing about justifying 
actions that are conceded to be in disobedience of the law, then it 
is not implausible to suppose that these two descriptions are related 
in some necessary fashion. One way to state it would be to insist 
that disobeying the law is the kind of activity that does have to be 
justified. It is the kind of activity that can, without further in- 
formation, be properly said to be prima facie unjustified. It could 
be suggested, in this connection, that one simply does have, among 
one’s moral obligations, a prima facie duty to obey the law.’ 

If such a view is correct, it can account for the feeling that there 
is something odd about the question ‘‘Why ought one obey the 
law?’’ For questions of this order would be curious precisely 
because they do not appear to indicate the presence of any, possibly 
relevant, overriding considerations. The question ‘‘Why ought 
one obey the law?’’ does not by itself supply any context suggestive 
of circumstances that might render disobedience justified. On the 


7 Ross suggests that the obligation to obey the law is compounded of three 
simpler prima facie duties (Ross, The Right and the Good, pp. 27-28). 
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other hand, the question ‘‘Why ought one obey the law that pro- 
hibits the performance of abortions?’’ does introduce the possibility 
that abortions may, in general, be good things. And the question 
‘*Why ought one obey the law that prohibits the performance of an 
abortion where the abortion is needed to prevent a teenager, who 
was raped, from giving birth to the child of the mental defective 
who raped her?’’ not only introduces the possibility of overriding 
considerations but seems to describe their presence rather exten- 
sively. 

I do not wish to assert that one does have a prima facie duty to 
obey the law or that to describe an action as illegal logically implies 
that it is prima facie unjustified. Instead, I would observe only 
that this is the strongest relationship that could, with any plausi- 
bility, be made out. And I would add that even if this relation- 
ship does hold, it renders logically odd only those questions about 
disobeying the law which are not asked in a context that introduces 
—either explicitly or implicitly—the peep of there being some 
reason for disobedience. 


II 


While the foregoing line of analysis may have the limited 
plausibility I have ascribed to it, a far more common approach is 


one that does not rest upon an assertion of logical oddity. On this 
view, to ask why one ought to obey the law might be odd not be- 
cause of any logical or conceptual characteristics, but simply be- 
cause it is apparent that disobeying the law so seldom, if ever, turns 
out in fact to be justified. In this section of the paper I want to 
consider two analogous arguments which might be thought to sup- 
port the view that one is seldom if ever justified in disobeying the 
law. 

The first of these is, as was noted earlier, the suggestion that 
disobedience can be seen to be wrong once the proponent of dis- 
obedience forces himself to answer a question something like ‘‘ But 
what if everyone did that?’’ 

Consider again the case of the doctor who has to decide whether 
he is justified in performing an illegal abortion. He might con- 
clude that this is a case in which his obligation to obey the law is 
overridden by conflicting the obligations, or he might, if he is a 
utilitarian, decide that the consequences of disobeying would on 
the whole and in the long run be less deleterious than those of 
obeying. 

In answer to the doctor, a proponent of the view I wish now to 
consider might reply thus: ‘‘Look what you are doing. You are 
neglecting the most crucial factor of all, namely that in performing 
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the abortion you are disobeying the law. And just think what 
would happen if everyone went around disobeying the law. The 
alternatives are obeying the law and general disobedience. The 
choice is between social order and chaos. The choice is one in 
which disobedience is justified, if at all, only if you are prepared 
to endorse rebellion and revolution.’’ ® 

Such an argument, while doubtless overdrawn, is by no means 
uncommon. Yet, as it stands, the argument is an essentially con- 
fused one. Its respective claims, if they are to be fairly evaluated, 
must be delineated with some care. 

At a minimum, the foregoing criticism of disobedience might be 
either one or both of two radically different kinds of objection. 
The first relates to the consequences of an act of disobedience. It 
is essentially a causal argument. The second concerns the principle 
that the proponent of justified disobedience invokes. 

As to the causal argument—it is, of course, always relevant to 
point out that an act of disobedience will have certain obvious con- 
sequences simply because it is an act of disobedience. I do not 
think, however, that considerations of this order are usually upper- 
most in the minds of those who make the argument now under 
examination. Indeed, if the argument is a causal one at all, it 
consists largely of the claim that the act of disobedience may or will 
set a deleterious example of disobedience for others. Such seems 
in part to have been Socrates’s reason for refusing to escape from 
prison. 

Now once again it must be observed that, although the kind of 
example that will be set is surely a relevant factor, there is nothing 
that precludes any proponent of justified disobedience from taking 
this into account. If, for example, others will infer from the doc- 
tor’s disobedience that they are justified in disobeying any law 
under any circumstances, then the doctor ought to consider this 
fact. Similarly, if others will extract the proper criterion from the 
act of disobedience, but will be apt to misapply it in practice, then 
this too ought to give the doctor pause. But if the argument is that 
disobedience would be wrong even if no bad example were set, then 
the argument is against the principle the doctor appeals to in dis- 
obeying the law and not against the consequences of his disobedience 
at all. 

As to the attack upon a principle of justified disobedience, as a 
principle—the response ‘‘ But what if everyone disobeyed the law ?’’ 

8 Arguments that are surely analogous can be found in, for example: 
Hobbes, Leviathan, ch. XV; Hume, Treatise of Human Nature, bk. III, pt. II, 


§$3, 6, 8, and 9; Austin, The Province of Jurisprudence Determined, lecture II; 
and Toulmin, The Place of Reason in Ethics, p. 151. 
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does appear to be a conclusively good way to point up both the 
inherent inconsistency of almost any principle of justified dis- 
obedience and the manifest undesirability of adopting such a prin- 
ciple. Even if one need not worry about what others will be led 
to do by one’s disobedience, there is surely something amiss if one 
cannot consistently defend their right to do what one is claiming 
to be right in doing. 

But in part, at least, such an objection is unreal. The appeal 
to ‘‘But what if everyone did that?’’ loses much, if not all, of its 
persuasiveness once we become clearer about what precisely the 
‘*did that’’ refers to. 

If the question ‘‘But what if everyone did that?’’ is simply 
another way of asking ‘‘ But what if everybody disobeyed the law ?’’ 
or ‘‘But what if people generally disobeyed laws?’’ then the ques- 
tion is surely quasi-rhetorical. For to urge general or indiscrim- 
inate disobedience to laws is to invoke a principle that, if coherent, 
is manifestly indefensible. It is equally plain, however, that, with 
few exceptions, such a principle has never been seriously espoused. 
Anyone who claims that there are actions that are both illegal and 
justified is surely not thereby asserting that it is right generally 
to disobey all laws or even any particular law. It is surely not 
inconsistent to assert both that indiscriminate disobedience is in- 


defensible and that discriminate disobedience is morally right and 
proper conduct. Nor, analogously, is it at all evident that a person 
who claims to be justified in performing an illegal action is thereby 
committed to or giving endorsement to the principle that the entire 
legal system ought to be overthrown or renounced. 


In this connection I want, finally, to consider the third of the 
three arguments mentioned at the outset of the paper. It is closely 
related to the preceding one. It is also an argument found in the 
writings of some Restricted or Rule Utilitarians, so-called, but it 
need have no such limited application. 

Restricted Utilitarians, among others, sometimes argue as fol- 
lows. Individual actions are prima facie justified if they are in 
accordance or conformity with existing social institutions or prac- 
tices. And individual actions are conclusively justified if those 
same social institutions or practices are themselves justified on 
utilitarian grounds. They at least claim that there are reasons 
for restricting the use of the principle of utility to the evaluation 
of institutions, rules, and practices. Now, with respect to obedience 
of the law, one might, therefore, be tempted to argue that actions 
in disobedience of the law are never justified because it is obvious 
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that a legal system, or even a particular law, is a socially useful, 
if not essential, institution. 

There are, I think, a variety of problems that the discussion 
of Restricted Utilitarianism introduces. I want to mention only 
two. 

The first of these is the claim that the existence of a legal sys- 
tem can clearly be seen to be justified on utilitarian grounds. I 
want here in particular to call attention to the fact that the Re- 
stricted Utilitarian may be asking a question whose force is similar 
to that of ‘‘But what if everybody went around disobeying laws?’’ 

Of course it is a good thing to have a legal system—a society 
that has a fully developed legal system is surely better than a 
society that lacks one. But more than this would seem to be re- 
quired before one could conclude rightly that a particular legal 
system was indeed justified on utilitarian grounds. At a minimum, 
one would, I should think, have to be satisfied that this legal system 
was considerably better than many others that might reasonably 
be introduced. 


The second observation seems to me still more relevant. Even 
if one were to conclude that a particular legal system was itself 
justified on utilitarian grounds, one would not, I submit, be asking 


the right question concerning the conditions of justified disobedi- 
ence of the law. For it would still be far from evident that par- 
ticular acts of disobedience could not be justified. Indeed, to make 
out this claim, it would have to be demonstrated that a society in 
which there was such a legal system or such laws and in which 
disobedience of any laws was never justified would be better than a 
society in which at least some acts of disobedience were justified. 
One would, that is, have to show two things: (1) that legal systems 
in fact work better if laws are never disobeyed; and (2) that a 
society that had such a legal system would in fact be better than 
one in which at least some acts of disobedience could be justified. 
The truth of either proposition seems to me never to have been 
demonstrated, nor do there seem to me to be particularly plausible 
reasons for believing either proposition to be true. I do not see 
any reason, for example, why it might not in fact be right (on 
utilitarian or other grounds) to disobey a law that is (again on 
utilitarian or other grounds) also a justifiable or good law. A 
person may surely be correct in believing both that he is justified 
in disobeying a law and that legal systems are desirable institutions. 
He can, I submit, be right in asserting both that his disobedience 
is justified and that the laws to which he is subject are good ones. 
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III 


I want to make it clear that I have not tried to show that dis- 
obeying the law is ever justified. I have surely not stated the 
conditions under which one would, if ever, be justified in disobey- 
ing the law. I have instead sought only to cast doubt upon three 
general arguments which seem to support the assertion that dis- 
obedience (at least disobedience short of revolution) is never justi- 
fied. If there is a necessary or analytic connection between acting 
illegally and acting in an unjustified fashion, that relationship does 
not preclude the possibility of illegal but justified action. People 
can disobey laws, moreover, without either causing or endorsing 
revolutions or anarchy. And the desirability of laws generally can 
be recognized and urged without requiring the disapproval of all 
acts of disobedience. 

The three arguments I have endeavored to examine in this paper 
by no means exhaust the issues relevant to the question of justified 
disobedience. Thus, I want finally to mention some of the topics 
which I have not discussed but which are surely as deserving of 
examination. They are: 


(1) It is doubtless odd, but surely sometimes the case, that the 
widespread disobedience of a law or set of laws can itself serve 
to render the disobedience justified. For the general or customary 
disobedience of a law is occasionally grounds for concluding that 
the conduct in question is no longer illegal. 

(2) The notion of being under an obligation is often, if not 
always, tied in some fashion to a rule-defined or institutional rela- 
tionship. With this in mind, it may prove fruitful to explore more 
carefully the concept of citizenship. For it may turn out that one’s 
obligation to obey many laws depends largely upon one’s status as 
citizen. I think, in fact, that, in a somewhat obscure manner, some 
of the social-contract theorists may have been attempting to eluci- 
date this notion. 

(3) One’s obligation to obey the law may doubtless be related, 
too, to the kind of law-making procedure. We surely tend to be- 
lieve that there is something about a democracy that makes dis- 
obedience less justifiable here than, for example, in an absolute 
monarchy. Is this because: (a) there are more apt to be better 
laws in a democracy; or (b) a greater proportion of the populace 
has participated in the decision of what kinds of conduct shall be 
legal and illegal? And if (b) is what is at stake, why should this 
even be relevant to a statement of the conditions under which an 
illegal action might be justified ? 
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(4) It may be useful to distinguish the following two kinds of 
eases. In one the actor claims he is justified in disobeying the law, 
but does not claim he is justified in resisting attempts to enforce 
the law and the application of its sanctions; the pacifist who tres- 
passes upon the atomic proving ground is a case in point. In the 
other the actor claims that he is justified both in disobeying the law 
and in resisting attempts to enforce its provisions. 

(5) In this connection, it should be observed that the proponent 
of justified revolution is probably a special case. He is surely 
doing more than disobeying the law, since he is, I take it, claiming 
that one is justified in altering—by whatever means may be neces- 
sary—the procedures by which laws are made. 

(6) A thesis which is sometimes advanced but which is appre- 
ciably stronger than any I have considered is the view that one may 
have an obligation to disobey the law. Some of the prosecutions 
at Nuremberg seem to me to have invoked such a principle. 

(7) Finally, it is, I submit, a related but distinguishable ques- 
tion to ask whether it is ever right to punish cases of justified dis- 
obedience—whether it can ever be right to punish a person who 
was right in disobeying the law. I, again, do not see any reason 
why this question must be answered in the negative. 


RIcHARD WASSERSTROM 
STANFORD UNIVERSITY 


ON CIVIL DISOBEDIENCE * 


INCE I have been unable to find a suitably detailed analysis of 
what civil disobedience is and of its role in turning dissent into 
resistance, I have decided to try to provide such an analysis myself. 
This has left me with some space, but not much, to examine the 
problem of justifying this form of resistance to government. 


I 


1. A dissenter performs an act of civil disobedience only if he 
acts illegally ; i.e., if he violates some positive law, because of (one 


*T wish to record my appreciation to Dr. John H. Brown for several 
conversations which stimulated my thinking in the early stages of preparing 
this paper and also to the Committee for Nonviolent Action for the literature 
it brought to my attention. Responsibility for the opinions expressed, of 
course, rests entirely with me. 

This paper is to be presented in a symposium on ‘‘ Political Obligation and 
Civil Disobedience’’ at the fifty-eighth annual meeting of the American Philo- 
sophical Association, Eastern Division, December 27, 1961. 
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of) the laws, policies, or decisions of his government which he finds 
objectionable. Acts of protest directed at government, no matter 
how conscientious or effective, in which no law is violated (as is 
usually the case with a poster parade, voluntary boycott, or refusal 
to accept government employment), are not acts of civil disobedi- 
ence.1 Civil disobedience, after all, is not just done; it is com- 
mitted. It is always the sort of thing that can send one to jail. 

As with any disobedience, it seems possible to distinguish be- 
tween positive acts, which are the doing of something proscribed by 
law (e.g., trespassing on government property), and negative acts, 
which are the refusal to do something prescribed by law (e.g., not 
taking cover when directed to do so during an air raid drill). It 
has been suggested * that acts of the latter sort are almost always 
likely to be justified, perhaps on the ground that the consequences 
of abstaining from obedience can seldom be so disruptive as those 
of committing active disobedience. I am not convinced of this. 
For instance, widespread refusal of draft calls for military service 
would have a far greater effect on any ‘‘defense’’ establishment 
than would widespread trespassing on military bases. Nor do I 
see how doing something illegal by not going out of one’s way to 
do something in particular is any more likely to be justified than 
doing something illegal by going out of one’s way to do something 
in particular. 

It is also possible to distinguish between those acts of dissent 
which, though illegal according to the authorities at hand, are be- 
lieved by the dissenter to be within his legal rights as defined by the 
‘*fundamental law’’ or constitution as interpreted by the highest 
courts of the land (e.g., prior to the recent Supreme Court decisions 
in the Wilkinson and Braden cases, the refusal to testify about 
one’s political beliefs and associations when questioned by a Con- 
gressional committee, on the ground that the First Amendment 
protects silence on such matters), and those acts which are com- 
mitted without any belief in their judicial vindication (e.g., helping 
an escaped slave to keep his freedom in a slave state in the period 
immediately following the Supreme Court’s decision in the Dred 

1It has been suggested that work stoppages in arms factories are an ideal 
form of civil disobedience. But unless quitting a ‘‘defense’’ job is illegal, this 
is impossible. See Alan Lovell, ‘‘Direct Action,’’ New Left Review, no. 8 
(March-April, 1961): 20. As for the special problems of conscientious dis- 
obedience of military orders, which I have totally ignored, see Guenter Lewy, 


‘*Superior Orders, Nuclear Warfare, and the Dictates of Conscience,’’ Amer- 
ican Political Science Review, 55 (March, 1961): 3-23. 
2A. C. Ewing, The Individual, the State and World Government (New 


York, 1947), p. 69. The terms ‘negative’ and ‘positive’ as used in the text 
are borrowed from Ewing. 
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Scott case). This distinction is of some interest because, in the 
former class of cases, the dissenter quite possibly does not think of 
himself as committing an act of civil disobedience at all. But it 
seems irrelevant that his dispute with the government takes the 
form of a dispute over the legitimacy of a certain policy or of the 
authority of a certain government agency. So long as the author- 
ity at hand may, as it must, be permitted to define at least pro- 
visionally what is legal or within the scope of its authority, defying 
it can qualify as civil disobedience. The government may, as a 
rule, decide to treat this class of cases more leniently than those 
where there cannot be any reasonable hope of judicial vindication, 
but that is another matter. 

Since all civil disobedience involves illegal activity, it has 
usually been supposed* that such acts could not receive legal 
protection ; i.e., that there could be a legal right of civil disobedience 
(or of any form of resistance to government). What has not been 
noticed is that, by extending a practice already in use, civil dis- 
obedience could be lawfully eliminated. The law has long man- 
aged to obviate much civil disobedience by clauses providing 
exemption for conscientious objectors. There is no logical reason 
why every law could not bave a rider to the effect that anyone who 
violates it on conscientious grounds shall be exempt from prosecu- 
tion and penalty. The way in which such a provision would tend 
to weaken habitual obedience of the law and thus create problems 
for the police and the courts is obvious. But the fact that no 
government is likely even to consider such a provision, human 
nature being what it is, does not show any purely logical defect in 
extending this sort of legal protection to civil disobedience. 


2. There would clearly be something odd about a policeman’s 
reporting that he had surprised several persons in the act of com- 
mitting civil disobedience or about employing detectives to root out 
conspiracies to commit civil disobedience. For this would suggest, 
contrary to fact, that these illegal acts were an embarrassment to 
the dissenter and that he might wish them to be kept secret from 
the public and especially from the government. Usually, though 
not always, it is essential to the purpose of the dissenter that both 
the public and the government should know what he intends to do. 


3 See Ewing, op. cit., p. 73, and David Spitz, ‘‘ Democracy and the Problem 
of Civil Disobedience,’’ American Political Science Review, 48 (June, 1954): 
342. See also Franz Neumann, ‘‘On the Limits of Justifiable Disobedience,’’ 
reprinted in his The Democratic and the Authoritarian State (Glencoe, 1958), 
p. 154; he refers to Article 947 of the Constitution of Hesse (1946), which 
provides for ‘‘the right and the duty’’ of ‘‘resistance to unconstitutionally 
exercised public authority.’’ 
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At least, it is essential that the government know of his act if it is 
intended that the government shall change its policy because of the 
act. This is one reason why the authorities are customarily notified 
in advance by those intending to commit civil disobedience. More 
fundamental still is the fact that the dissenter views what he does 
as a civie act, an act that properly belongs to the public life of the 
community. This derives from the fact that he thinks of himself 
as acting to thwart some law, policy, etc., that deviates from the 
true purpose of government as he sees it. Thus, his act draws 
attention to something he thinks the whole community should be 
brought to consider, since the community has as much interest in 


the act as he does. For these reasons, civil disobedience is neces- 
sarily public. 


3. Not every illegal act of public resistance to government, 
however, is an act of civil disobedience. Anytime the dissenter 
resists government by deliberately destroying property, endanger- 
ing life and limb, inciting to riot (e.g., sabotage, assassination, 
street fighting), he has not committed civil disobedience. The pun 
on ‘civil’ is essential; only nonviolent acts thus can qualify. By 
‘nonviolent act’ one means, I take it, that the agent does not try to 
accomplish his aim either by initiating or by threatening violence, 
that he does not respond with violence or violent resistance during 


the course of his disobedience, regardless of the provocation he may 
have, and thus that he is prepared to suffer without defense the 
indignities and brutalities that often greet his act. Even if the 
reaction to his act is a violent one, whether by the police or by a 
hostile public, I do not think this negates the civility of his act; it 
is not a logical consequence of anyone’s attempt to act nonviolently 
that anyone else should respond with violence. 


4. The typical act of civil disobedience is not only directed 
against the government because of some objectionable law, policy, 
or decision and not only undertaken in order to frustrate that law, 
ete., but also so designed that the act itself does frustrate that 
law, ete. If this were the rule, no act could qualify for the title 
of civil disobedience unless it was the sort of act that, if it were 
committed by everyone (or even by a large minority), would 


4 Bentham is typical of the classic philosophers from Bacon to Mill, all of 
whom tend to ignore civil disobedience. His sole conception of ‘‘open dis- 
obedience’? to government is of ‘‘forceible’’ resistance, as though ‘open’ meant 
something other than ‘public’. See his Fragment of Government (1776), 
F. C. Montague, ed. (Oxford, 1931), pp. 147 f. Not even Thoreau, who seems 
to have coined the phrase ‘civil disobedience’, stressed its nonviolent character. 
The matter has become obvious only since the writings of Gandhi. See his 
Non-violent Resistance (New York, [1951] 1961), pp. 3-4. 
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hamper and perhaps prevent the government from enforcing the 
law, etc., at issue. 

Here we meet an important distinction. Some acts of civil 
disobedience intend to achieve this aim by directly violating the 
objectionable law (e.g., refusing to register for the military draft), 
whereas other acts, like Thoreau’s, intend to achieve this aim by 
violating some other law and are thus aimed at the objectionable 
law only indirectly (e.g., withholding from payment that portion 
of one’s income taxes used to support the ‘‘defense’’ establishment). 
Since there are severe limitations to the circumstances in which 
certain laws are open to direct resistance by anyone except those 
who administer them (e¢.g., no ordinary citizen is in a position to 
resist directly his government’s decision to launch a nuclear missile 
strike or to execute a condemned prisoner), it is only by acts of 
indirect resistance that it is possible for everyone to commit civil 
disobedience because of any of his government’s laws. On the 
other hand, an act often allows of no more than a remote connection 
to the objectionable law, with the result that it appears ineffective 
and absurd. Hence, the preference among dissenters of cool head 
and stout heart for direct resistance. 

What I have called ‘direct resistance’ must not be confused with 
what is popularly called ‘direct action’. Direct action is a special 
form of direct resistance, in which the dissenter uses his own body 
as the lever with which to pry loose the government’s policy. Non- 
violent direct action takes either of two forms: ‘‘nonviolent ob- 
struction’’ and ‘‘nonviolent interjection.’’*> Since the former in- 
volves a kind of physical coercion, albeit passive (e.g., climbing 
onto construction equipment and sitting there), it raises problems 
for those who seruple at the least suggestion of physical force in the 
act of disobedience. Thus, it is nonviolent interjection that is 
generally recognized to constitute the paradigm of every aspect of 
civil disobedience. Perhaps the most striking example in recent 
years was the voyage of The Golden Rule in the spring of 1958 
into the Central Pacific, to try to force the United States govern- 
ment to abandon its nuclear-weapons testing program or to de- 
liberately expose several of its citizens to a probably fatal dosage 
of radioactive fallout, since the crew intended to sail the ship 
directly into the testing area. The fashion in which such an act, 
without involving any conceivable physical coercion on the govern- 
ment, might force it to change (or at least to reappraise) its policy, 
is quite plain. 

5 This distinction and terminology I have taken from Bradford Lyttle, 
Essays on Nonviolent Action (Chicago [1959]), pp. 30 f. 

6 See Albert Bigelow, The Voyage of The Golden Rule (New York, 1959). 
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There is a difficulty, however, in treating such cases as definitive, 
because not all illegal nonviolent public resistance to government 
constitutes even token frustration of the objectionable law that oc- 
casions the resistance. There is a whole class of acts, undertaken 
in the name of civil disobedience, which, even if they were widely 
practiced, would in themselves constitute hardly more than a nui- 
sance (e.g., trespassing at a nuclear-missile installation). These 
acts may well serve as public witness to the integrity of the dis- 
senter’s convictions and may well lead to the commission of other 
acts that will frustrate the objectionable law. But overrunning 
a missile site with trespassers who only trespass and refuse to co- 
operate in their own arrest cannot really interfere with the con- 
struction of a single launching pad or with the launching of a single 
missile. Therefore, such acts are often just a harrassment and, 
at least to the bystander, somewhat inane. I am inclined, there- 
fore, to treat this class of cases almost as border-line, even though 
it is one of the most popular kinds of civil disobedience at the 
present time in Great Britain and the United States. Bertrand 
Russell has recently suggested,’ apparently with this class of cases 
in mind, that civil disobedience that aims at altering the govern- 
ment’s policy should be viewed essentially as ‘‘propaganda’’ di- 
rected at an acquiescent and uninformed public. Now it may be 
that the dissenter can derive incomparable propaganda advantage 
from acts which are not themselves even a feeble frustration of the 
law, policy, etc., that occasions them and which, even if widely prac- 
ticed, would not in themselves bring a reversal of the government’s 
position. But, once again, the remoteness of the connection be- 
tween the disobedient act and the objectionable law lays such acts 
open to the charge of ineffectiveness and absurdity. Since, how- 
ever, it is an empirical and not a logical question how effective such 
acts might be, they certainly can qualify as acts of civil dis- 
obedience. 

Even among those acts of the former class which, in virtue of 
their structure, aim at frustrating the government’s enforcement 
of the objectionable law, not all are undertaken in the hope of 
replacing that law with a better one or merely in this hope alone. 
The dissenter may act in such a way that he can thwart the appli- 
eation of the objectionable law only to himself (e.g., refusal to 
register for the military draft). At the other extreme, nonviolent 
resistance could even be undertaken with the intention of collapsing 
an entire government, as it has been claimed*® the Hungarians 


7 See his ‘‘ Civil Disobedience,’’ New Statesman, 61 (Feb. 17, 1961): 245 f. 
8 Richard Gregg, The Power of Nonviolence (New York, 1944), pp. 19 f. 
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under Francis Deak did a century ago against Austria. This latter 
class of cases is also somewhat border-line. Acting with intent to 
collapse the government obviously involves disloyalty, possibly sedi- 
tion, and an unwillingness on the dissenter’s part to acknowledge 
allegiance to that government and thus to accept the legal conse- 
quences of his act, including trial and imprisonment. Normally, 
committing civil disobedience does not involve acting with disloyal, 
seditious, traitorous, or rebellious intent, nor with intent to resist, 
even nonviolently, the legal consequences of the act.® I see no 
logical reason, however, why civil disobedience could not aim at 
what Thoreau called ‘‘ peaceable revolution.’’ 2° 

It is also worth noticing at this point that the civil disobedient 
need not be an anarchist. Contrary to some opinions, the decision 
to resist nonviolently a certain law does not logically presuppose 
or entail the belief that all laws (or all this government’s laws) 
ought to be resisted, or that governments and police forces are 
unnecessary, or that it is a sufficient condition for justifiably re- 
sisting the government on any occasion that it sanctions a mani- 
festly unjust law. It may be that civil disobedience tends to en- 
courage anarchism, as the classic Utilitarians believed, because 
respect for law may be weakened in the public at large (not to 
mention among the dissenters) even by an isolated act of resistance. 
Since it is true that habitual respect for the law is needed to allow 
the enforcement of manifestly just and beneficial laws, the con- 
scientious dissenter will hesitate to undertake any act that would 
undermine this habit. But if worry about cultivating this habit 
figures prominently in government chancelleries, why is it that we 
continue to have incidents where even ‘‘democratic’’ governments 
ecomplacently murder, kidnap, incite to rebel, lie, and break their 
solemn promises ? 


5. Civil disobedience is, finally, a conscientious act. That is, 
the dissenter proposes to justify his disobedience by an appeal to 
the incompatibility between his political circumstances and his 
moral convictions. Usually, this requires that he be convinced 
that it would be worse for everyone to suffer the consequences of 
the objectionable law than it would be for everyone to suffer the 
consequences of his (and, conceivably, of everyone else’s) civil dis- 
obedience. This requirement is reminiscent of Utilitarianism and 


Some of the views Irving Kristol and Robert Penn Warren. express in 
**On Civil Disobedience and the Algerian War,’’ Yale Review, 50 (Spring, 
1961) : 470 and 477, respectively, are quite remarkable in implying the contrary. 

10 ¢Civil Disobedience’? (1849), The Portable Thoreau, Carl Bode, ed. 
(New York, 1947), p. 123. 
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one of its later variants‘! in that what is involved is a weighing 
of consequences against one another. But it is different in that 
such weighing is regarded here not as providing the criterion of 
justifiable civil disobedience but only as a condition of its con- 
scientiousness. For not every conscientious act is justified, i.e., the 
right thing for the agent to do. Conscientiousness also usually 
requires that the dissenter acknowledge that the law, no matter 
what it is, makes some claim on his obedience, no matter how readily 
this claim may be overridden by other claims. Only an anarchist 
could think that his resistance was conscientious when he knew that 
he had taken nothing into account to justify himself except the 
fact that by this law the government sanctioned manifest injus- 
tice.1*? Why anyone should think a law is objectionable enough to 
deserve his resistance and why he should think his resistance ought 
to be nonviolent are quite independent considerations; there are 
any number of reasons why he might come to such conclusions. 
So the conscientiousness of the decision seems to lie in the way it is 
reached rather than in the nature of the convictions used to reach 
it. 


It is not even necessary that the law because of which the dis- 
obedience is committed effect substantial injustice, violate basic 
rights, suffocate liberty, or otherwise work to the public disad- 


vantage, though some such claim is almost invariably put forward. 
Though it may be highly improbable, there is no logical reason why 
a United States citizen could not commit acts of civil disobedience 
because of racial desegregation in the public schools, the Fifth 
Amendment, or foreign economic aid. A government, after all, 
can be subjected to conscientious resistance on account of any of its 
laws, policies, or decisions; and if anyone can have the right to 
resist conscientiously whatever he chooses, everyone else can have an 
equal right. I am even doubtful whether a civil disobedient must 
justify his resistance by appeal to the belief that the government 
sanctions manifest injustice, ete. I do not see any contradiction 
in his having no interest in that issue and still believing that his 
act is justified. It is true that disobedience that is mainly and 
patently self-serving raises doubts about its conscientiousness. But 
it is not a logical truth that people are easily self-deceived about 
their own motives, especially for those of their acts which benefit 
themselves. About the only moral convictions, therefore, we can 
assume in advance that a civil disobedient must have are that it is 


11 See Bentham, op. cit., pp. 211, 215, 220, 227, and Ernest Barker, Prin- 
ciples of Social and Political Theory (Oxford, 1951), p. 224. 

12 Thus, when it is said that a bill of attainder provides its victim with a 
sufficient condition for having ‘‘the right to resist,’? I suppose one would want 
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better to suffer violence than to inflict it and that law and order 
are not lightly to be disturbed. But since even these convictions 
need obtain only ceteris paribus (one need not, after all, be a 
Gandhian Satyagrahi), this is not saying much. Any number of 
circumstances might arise to override them, and there are any 
number of other convictions one might have with which they could 
conflict. I can conclude only and somewhat lamely that probably 
no one holds moral convictions that would rule out civil disobedi- 
ence for him in every conceivable situation. 

6. Are there specifiable political circumstances in which civil 
disobedience rather than another form of resistance or rather than 
no resistance at all is so unexceptionably justified that these cir- 
cumstances constitute, as it were, part of the necessary context of 
any such act? JI am not sure. Whenever legal devices for redress 
of grievances or for orderly change of laws and government per- 
sonnel do not exist at all (e.g., the predicament of the dissenter in 
a totalitarian state) or when these devices have been exhausted 
for the foreseeable future (e.g., the predicament of the segrega- 
tionist since the Supreme Court decision in Brown vs. Board of 
Education) or when it would take so much time to pursue these 
remedies that the objectionable law would meanwhile take its ef- 
fect (e.g., the predicament of the crew of The Golden Rule), some 
sort of direct resistance to government is likely to be contemplated 
by the aggrieved parties. One is almost bound to insist that when- 
ever such legal devices still obtain and civil disobedience or any 
other form of resistance is nevertheless committed, either the dis- 
senter is acting irresponsibly, or his politics are anarchical, or 
both.* But even if these legal devices do not obtain, that fact 
alone does not ordinarily suffice to justify resistance ** nor to de- 
termine whether it should be direct or indirect, violent or non- 
violent. 


7. In the light of the foregoing examination, I suggest the fol- 
lowing definition: Anyone commits an act of civil disobedience if 
and only if he acts illegally, publicly, nonviolently, and conscien- 
tiously with the intent to frustrate (one of) the laws, policies, or 
decisions of his government. 


to introduce some further considerations to determine when and how the agent 
ought to exercise this right. See Neumann, op. cit., p. 158. 

18 Thus, I tend to agree with those who think that the absence of these 
legal devices is a necessary condition of any form of justifiable resistance. 
See Guenter Lewy, ‘‘ Resistance to Tyranny,’’ Western Political Quarterly, 13 
(September, 1960): 585, 591 f. 

1¢ Probably it does, if the government in question professes ‘‘democratic’’ 
principles and if the civil disobedience is undertaken on behalf of policies 
implied by those principles. See Spitz, op. cit., pp. 396 f. 
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II 


8. The radical possibility arises that whenever one is confronted 
by a law, one ought to disobey it—partly, as H. A. Prichard once 
suggested, because ‘‘after all the mere receipt of an order backed 
up by a threat seems, if anything, to give rise to the duty of resist- 
ing rather than of obeying’’?* but mainly just because ‘‘the certi- 
fication of something as legally valid is not conclusive of the ques- 
tion of obedience.’’*® That is, for a man to know that he ought 
to obey a certain law, policy, or decision of his government it is not 
sufficient if all he knows (or believes) is that the law, ete., is legally 
valid. This must be so, since ‘I ought to do x’ cannot be deduced 
from ‘There is a valid law that applies to me and prescribes the 
doing of x.’ So anyone’s obligation to obey any law is pretty 
clearly contingent on what the law happens to be. Seen from this 
point of view, the concern of classic philosophers, such as Locke, 
to establish a ‘‘right’’ of resistance to government is unnecessary 
(and, when one recalls how they invariably hedged this right with 
obstacles before anyone could be in circumstances to justify his 
exercise of that right, somewhat ironical as well). For if we take 
the view that legal obligation is radically contingent, there is no 
problem at all in answering the question, ‘How can anyone ever 
have a right to disobey the law?’ The answer is simply, ‘Because 
no one ever ought to do something just because it is the law.’ 
Surely, it is because it is so often easy to see and to approve of what 
a law is designed to accomplish and to agree that it does, more or 
less, succeed, that one tends to overlook the heavy burden morality 
places on a law before it yields any authority to the law to guide 
one’s conduct. 


9. The problem of justifying one’s decision to resist government 
arises because it is not sufficient to plead either any special defect 
of the objectionable law or the conscientiousness of one’s decision. 
It may seem that one could not have a better reason for refusing 
to do what one’s government orders than that one conscientiously 
believes it to be wrong. At least, it has been argued,’* one cannot 
do any better than this and so is blameless. But we hesitate to 
allow that a man can know that he ought not to accept a certain 
policy of his government if all he knows is that he has conscientious 
scruples against it. It is logically possible that his moral convic- 
tions are most unfortunate, so that we would like nothing better 
than for anyone with his principles to fail in what he thinks he 

15 Moral Obligation (Oxford, 1949), p. 54. 


16H. L. A. Hart, The Concept of Law (Oxford, 1961), p. 206. 
17 Richard Brandt, Ethical Theory (Englewood Cliffs, N.J., 1959), p. 291. 
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ought to do. His predicament (which is ours, too, of course) is 
that he cannot support his convictions and his estimate of his cir- 
cumstances by appeal to some more objective and thus more authori- 
tative appraisal, without also surrendering the opportunity to 
direct his own conduct. But it does not follow from the fact that 
a man cannot do more than what he conscientiously thinks he ought 
to do that he ought to do whatever he thinks he ought to do. The 
foree of saying, ‘I ought to disobey this law’ cannot be derived 
from ‘Obeying this law is inconsistent with my moral convictions.’ 
To enable the deduction obviously requires begging the question. 
The most we can say is that one has a right to conscientious dis- 
obedience; we need not and we cannot always go on to say that 
conscientious disobedience is the right thing to do. But being able 
to say the latter, and not just the former, is surely the main aim 
of trying to justify an act of disobedience. 

Thus, it is possible that a government is sometimes right in hav- 
ing its way against the will of those who conscientiously disobey. 
So one cannot say, as some have,’* that a government ought never 
to force a man to obey a law against his conscience. Perhaps one 
comes to the contrary view from supposing that no one’s conscience 
could really advise him to disobey except in the name of justice, 
basic rights, freedom, or the general welfare and that all that could 
be at issue is the relatively unimportant question of whether he 
or the government is right about the availability of those benefits 
under the law in question, since no government worthy of the 
name would aim at anything other than these ends, and that, in 
those cases where he is mistaken, the harm involved in forcing his 
compliance is always greater than the harm of letting him disobey 
and take the legal consequences. This is a set of amiable but 
nevertheless false suppositions. 


10. Thus, the insufficiency of a law for obedience (and of con- 
scientious scruples for disobedience) forces one to look elsewhere if 
one is to specify a principle that would identify the sufficient and 
necessary conditions, applicable in all situations, under which one’s 
obedience (or disobedience) is justified. Unfortunately, I do not 
see how any such principle could be produced, or that it would be 
of any use once it was available. Any principle that could do the 
job required, being a principle of conduct, would itself be open to 
the very kind of demurrers and controversy it was designed to 
settle. Second, there is no compelling reason for anyone to adopt 
any principle in advance of knowing exactly what it will require 
of him. Since the kind of principle at issue here is likely to be 


18 Ewing, op. cit., p. 68, and also, it would appear, Spitz, op. cit., p. 400. 
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formulated in the chronically open-textured moral concepts of 
justice, rights, and the like, one cannot know. Thus, anyone who 
searches for such a principle or who thinks he has one in hand 
really only disguises from himself the fact’ that the only way he 
could use his principle is by tacitly deciding on each occasion either 
to interpret the principle so as to cover the situation he is in or to 
describe the situation so as to fit the principle. This is why ‘‘the 
philosopher can offer no general rules which will enable a man to 
decide whether obedience or disobedience is the right course in a 
given case.’’ 1° 


11. The difficulties brought forward in the previous two sections 
do not bear particularly on civil disobedience; they apply to any 
resistance to government. They signify nothing more and nothing 
less than the fact that this kind of political behavior is bound to 
be morally relevant conduct and thus subject to the characteristic 
potentialities and risks of such conduct. 

The question naturally arises whether there is anything special 
to be said one behalf of civil disobedience which perhaps puts it 
in a more favorable light than any of its alternatives, viz., violent 
resistance, obedience under legal public protest, furtive disobedi- 
ence, or silent acquiescence. Many people evidently think so at 
present, since they reject these other alternatives out of hand. The 
first they usually reject because, even if they did not scruple at 
violence, which they do, they apparently have decided that it would 
not be successful in persuading their government or their fellow 
citizens to reexamine the objectionable law. They have also reas- 
oned that violence would tend to excuse violent countermeasures, 
thereby crushing their capacity to continue the resistance. The 
other alternatives they dismiss either as ineffective or as something 
to be pursued only out of diffidence or cowardice in the face of the 
genuine dangers that active resistance can bring on the head of the 
dissenter. Their course they explain thus: Events in which the 
government’s laws, policies, decisions, ete., play a decisive role are 
so distressing that if not soon improved they will lead to disaster. 
Therefore, directly or indirectly, action must be taken which could 
be fairly widely practiced (or threatened) and which, if it were, 
would force the government to change its course. Since one has 
no path to the seats of authority or to the minds of one’s country- 
men other than open resistance and since the method of resistance 
must be consistent, as far as possible, with preserving respect for 
law and order, the only thing to do is to commit civil disobedience, 
and the sooner the better. 


19 Ewing, op. cit., p. 73. See also Bentham, op. cit., p. 215; Barker, op. 
cit., pp. 224 f.; and most recently S. I. Benn and R. S. Peters, Social Principles 
and the Democratic State (London, 1959), pp. 70 f. 
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The major obstacle in the way of granting a privileged status 
to such acts is that such status would rest on a series of empirical 
facts whose factuality is still in doubt. Is it true that a government 
can be brought to reverse its policy through civil disobedience 
alone? If so, what sort of government and what sort of policies? 
If not, under what circumstances can civil disobedience be effective ? 
What sort of civil disobedience in general has the most chance of 
success? Is it false that a relatively bloodless coup is always less 
effective than civil disobedience? If the availability to the general 
public of a fairly clear-cut alternative, complete with step-by-step 
implementation, is necessary to the success of civil disobedience, 
can this condition always be satisfied in time? Is it really possible 
to influence the foreign relations of one nation through civil dis- 
obedience when there are serious and widespread doubts in the 
government and the public at large whether the dissenter’s politics 
are acceptable to the other nation? These are a few of the familiar 
empirical questions that must be raised, and it is not too much to 
say that there is still responsible disagreement on the answers. 
The only way to get answers is to conduct actual experiments in 
civil disobedience. But it is one thing to commit such acts in order 
to help behavioral scientists get on with their work and another to 
commit them as though this work had been completed. 

There is a regrettable failure on the part of dissenting minor- 
ities and those whom government has victimized to explore those 
situations in which civil disobedience might have some chance of 
success. Direct nonviolent resistance can often be conducted with- 
out interfering with community functions that no sane man would 
disrupt if he could avoid it. Speaking for myself, I think that, in 
such cases, civil disobedience would vastly improve the quality of 
individual participation in public affairs and perhaps accelerate 
the painfully slow and uncertain advance in the concern of gov- 
ernments for the aspirations of mankind. 


Hugo A. BeDau 
Harvarp Law ScHOOL 


NOTES AND NEWS 


Professor Erik Stenius of Abo University, Finland, has ac- 
cepted an appointment as Visiting Professor of Philosophy at Duke 
University for the spring semester of 1961-62. 


Dr. Patrick Romanell, Professor of Medical Philosophy, Uni- 
versity of Texas Medical Branch, Galveston, was invited by the 
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U.S. State Department to undertake a 10-week tour of lectures and 
conferences throughout Latin America during the summer of 1961. 
Professor Romanell also participated in the Second Extraordinary 


Interamerican Congress of Philosophy, held in San José, Costa 
Rica, July 17-22. 


The University of Delaware in Newark announces a seminar in 
the Philosophy of Science, which is being held on Tuesday 
evenings from September 19, 1961, to January 16, 1962. Speakers 
will include F. §. C. Northrop, N. R. Hanson, Ernest Nagel, Adolf 
Griinbaum, Michael Scriven, and Carl G. Hempel, among others. 
Details may be obtained from the Chairman of the Department, 


Professor William L. Reese, or from the Seminar Chairman, 
Dr. Bernard Baumrin. 


Dr. Bernard Baumrin, Assistant Professor at Butler University, 


has been appointed Assistant Professor at The University of 
Delaware. 


M. Gabriel Marcel of the Institut de France has been appointed 
William James Lecturer on Philosophy at Harvard University for 


the Fall Term of the academic year 1961-62. He will give a series 
of public lectures on Wednesday afternoons at 4:30 p.m. in Room 
D, Emerson Hall, from October 18 through December 13, on the 
subject ‘‘The Existential Background of Human Dignity.’’ He 


will also conduct a graduate seminar on topics related to the 
lectures. 


The Inter-University Committee on Travel Grants, representing 
American colleges and universities, wishes to announce that it is 
soliciting inquiries and applications from graduate students and 
scholars who wish to spend all or part of the academic year 1962-63 
engaged in study and research in the Soviet Union as participants 


in the academic exchange between the United States and the 
US.S.R. 


American citizens under forty years of age are eligible if they 
are graduate students, post-doctoral researchers or faculty members 
at the time of application. Teachers of the Russian language in 
secondary schools are also eligible. Persons from all fields of study 
are encouraged to apply, provided that they can show reasonable 


professional and scholarly benefit to be derived from study in 
the Soviet Union. 
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A knowledge of Russian adequate to the needs of study and 
research is required. Other criteria for selection include intel- 
lectual ability, maturity, emotional stability, proven scholarly com- 
petence or indication of future professional promise, and substan- 
tial knowledge of both American and Russian history and culture. 


Periods of study and research between one semester and fifteen 
months can be arranged. Persons wishing to spend a minimum of 
one academic year in the Soviet Union may be accompanied by 
their wives. Limitations imposed by the Soviet side prevent ex- 
change participants’ taking their families with them. 


Funds are available to cover all or part of the exchange par- 
ticipant’s expenses, including maintainance of family, depending 
on the participant’s own financial needs and resources. 


For further information and applications write to: Stephen 
Viederman, Deputy Chairman, Inter-University Committee on 
Travel Grants, 719 Ballantine Hall, Indiana University, Bloom- 
ington, Indiana. 


Applications must be received no later than December 15, 1961, 
to be considered for the 1962-63 exchange. 


The 1962 Annual Meeting of The American Philosophical Asso- 
ciation, Western Division, will be held in Detroit, Michigan, May 
3-5, with Wayne State University as host. The program for the 
meeting will be published in a March issue of this JOURNAL. 


The Program Committee invites papers in any of the areas of 
philosophy. Except for specially arranged contributions in sym- 
posia, papers are limited to twenty minutes reading time. Not 
more than ten double spaced pages (elite type) can be conveniently 
read aloud in the allotted time (less for emphatic readers). 


The deadline for volunteered papers will be January 15, 1962. 
During January all papers should be sent to the Secretary, Pro- 
fessor Ruth Barean Marcus, Roosevelt University, 430 South 
Michigan Avenue, Chicago 5, Illinois. Persons offering papers. 
will submit three copies (two will be returned later), as well as 
three copies of an abstract of not more than 300 words. Abstracts 


of all papers chosen for presentation will be printed in the official 
program. 


The editors of the Graduate Review of Philosophy would like 
to announce that the spring issue will be devoted to articles dealing 
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with ideal language philosophy. They hope to have articles review- 
ing previous attempts at reconstruction, e.g., Russell’s Lectures on 
Logical Atomism, Wittgenstein’s Tractatus, Carnap’s Aufbau, 
Goodman’s Structure of Appearance, etc., as well as articles 
criticizing (or analyzing) ideal language philosophy in general. 
Anyone interested should submit his manuscript to the Graduate 
Review of Philosophy, 100 Wesbrook Hall, University of Minne- 
sota, Minneapolis 14, Minnesota, before April 15, 1962. 


The Graduate Review of Philosophy, formerly Ideas, publishes 
fairly short (not more than fifty typewritten pages), preferably 
analytic or polemical articles by graduate students, and occasional 
articles by faculty members; also, extracts from and abstracts of 
M.A. and Ph.D. theses. 
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